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OBILIAA XAPAKTEPUCTHUKA PABOTbBI

AKTYyaJIbHOCTh TeMbI HCCJIeJOBAHUS. Poccuiickas Oenepanus
KOHCTUTYIIMOHHO TMpOBO3IIacuiia ce0si COLUaIbHBIM TOCYAapCTBOM, TOJIUTHUKA
KOTOpPOTO HallpaBjieHa Ha CO3J]aHUE YCIIOBUI, 00ECTIeUnBAIONIUX JTOCTONHYIO >KH3Hb
U cBOOOgHOE pa3BuTHE uenoBeka. Ocoboe MecTo B CTPYKType COLMAIBLHOTO
rocyJapctBa 3aHMMAlOT JIETCKHE couMalbHble yupexknaenus (nmainee JCVY).
Poccuiickoe 3akOHOAATENBCTBO HE BBIAEISAET KX B CAMOCTOSITEIBHBIA BHJI
VUPEKIACHUS W HE HCIOJIb3YET TEPMHUH «IE€TCKOE COLMAIBHOE YUYPEKICHUEY.
IIpaBoBoe perynupoBanne nestenpHoctd  JICY HOCHUT Pa3pO3HECHHBIN U
MIPOTUBOPEUYMBBIN XapakTep. Takoe COCTOSHUE 3aKOHOAATENIbHON 0a3bl HE TO3BOJISIET
o0ecreyuTsh JTOJDKHOM MpeeMcTBeHHOCTU B padbore JICY, NpUBOAUT K OTCYTCTBHUIO
€MHOTO TojaxoAa K oOleHKe A(PPEeKTUBHOCTU UX JCATENBHOCTH,  3aTPYIHSET
KOHTPOJb HaJ HUMH. TeopeTmdueckoe M 3akoHomarenbHoe BbiacneHue JICY B
KauecTBe 0CO0Oro BHJA YUYPEXKIEHUS OyJIeT CrocoOCTBOBaTh CHCTEMaTH3allUU
MPaBOBBIX HOPM, BBHIOOPY ONTHUMAJIBHOTO MPABOBOTO MEXaHW3Ma YMPABICHUS UX
HMMYILIECTBOM, a Takke Tuma opranuzauuu JCY.

o nacrosmero Bpemenu [ICY SBISIMCh TPEAMETOM HAY4YHOTO HWHTEpEca
CIICLIMAJIMCTOB U YYEHBIX APYTHX OTpacjied HayKu U IpaBa. ['paxaaHCKO-IpaBOBOU
cratyc JICVY ocraBaics 3a paMKaMH MPOBOAUMBIX MCCIEIOBAHUM, YTO HE TTO3BOJISIIO
chopMUpOBaTh IIEJIOCTHOTO TMPEJCTABICHUS O 3aBEICHHUSAX TMOJAOOHOrO0 pojia H
OTPa3wIOCh Ha Kaye€CTBE HOPMATHUBHO-TIPABOBOrO MaTEpUANIa, PETYIUPYIOIIETO HX
nesTenbHOCTh. Hanmume oOmux mened, 3agad, GyHKOUNA, crnenuduuecKuit
KOHTUHI€HT, Ha KOTOPbIA HampasieHa AesTeabHOCTh JJCY, MO3BOJIAIOT BBIAETUTD UX
13 00mell Macchl YYpeXKJEeHHM, O00YyCIaBIMBAOT OCOOCHHOCTHM HX Y4YacTHUs B
IpaXKJaHCKOM 000pOTe, OMpe/eleHHbIA MPAaBOBOM PEKMM WX HMYyIecTBa. Bce 310
MpeoIpeaenseT HeoOX0IMMOCTh mocTaHoBKH Bompoca o JICY kak ocobom Buue
YUPEKICHUS W TPOBEICHUS UHUBUIMCTUYECKOTO UCCIEIOBaHUS B JaHHOM
HanpaBJICHUH.

Pedopma rpakaHCKOro 3aKOHOIaTETHLCTBA, BHECIIASE KOPPEKTHUBHBI B MPABOBOM

CTaTyC TOCYJAPCTBEHHBIX W MYHUUMIIAIbHBIX MPEANPUATAN W YUPECKIACHUU U



OPEMJIOKUBIIAS Uil  HUX  €OUHYIO MOJU(PUIIMPOBAHHYIO  KOHCTPYKIIHUIO
IOPUMYECKOTO  JIMIA-HECOOCTBEHHHUKA, HAJEIEHHOTO IPABOM  ONEPAaTUBHOIO
yIOpaBlIeHUS Ha MPHUHAIJICKAIIEE HWMYIIECTBO, MPHUIAET OCOOYI0 aKTyadbHOCTb
UCCIIEOBAHUSIM, MTOCBSIIIICHHBIM YUPEKICHUSIM, HCIOJIb3YIOIUM JaHHYIO
KOHCTPYKIIMIO C MOMEHTa €€ CO3[aHus [0 Halux AHEH. B cBeTe W3JI0KEHHOrO,
mzyyenue JICY mnpencraBiseTr ocoObld MHTEPEC, IMOCKOJIBKY OHU HCTOPUYECKU
ABJISIFOTCS.  TUIHAYHBIMHU MPEACTABUTEISAMH JTAHHOW OpraHM3alMOHHO-TIPAaBOBOM
dbopMbl — yUpexaCeHHsS, a B JIOPEBOJIIOIMOHHOM Poccuu — OJHOMMEHHOTO THUIIA
IOpUMYECKOTO  JHIla. B  KOHTEKCTE HACTOSILEr0 HCCIEAOBaHUS  JaBHUE
TEOpETHYECKHE MpOoOIeMBbl, Kacarluecs yuypexaeHus kak takoBoro u JICY B
YaCTHOCTU, MOTYT OBITh BBISBIICHBI U Pa3pelIeHbl C y4eTOM OOraToro MCTOPHKO-
MIPABOBOTO OMbITA FPAXKIAHCKO-TIPABOBOTO PETYJINPOBAHUS UX AEATEIbHOCTH.
Crenedb Hay4yHOH pa3padoTaHHOCTH TeMbl HMccjaenoBanus. [ICY Bcerma
SBJISUTUCh  OOBEKTOM TMPHUCTAILHOTO BHHUMAaHUA TaKUX HayK, KaKk HCTOpHS,
COILIMOJIOTHSA, TICUXOJIOTHsI, menaroruka. Ha ¢oHe [0CcTaToyHOro KOJIMYECTBA
HUCTOPUYECKHX, IEJAarOTUUYECKUX, COLMOJOTUYECKUX HAYYHBIX HCCIECIOBAHUN H
myOJMKalMil M0 JaHHOW MpoOJieMaTUKE B HAayKe I'Pa)KIAHCKOIO IpaBa Ha3BaHHBIM
YUpEXKIAEHUSAM He ObUIO YIENEeHO AOJKHOTO BHUMaHUs. PsiJ BONPOCOB, Kacarouuxcs
MPaBOBOM TPHUPOABI YUPEKICHUS, €T0 CTPYKTYPHI, KIacCU(DUKAIUU YUPEKICHUH,
ObLT 3aTPOHYT B pabOTax M3BECTHOIO CIICIUAINCTA B 00JIACTH aIMUHUCTPATHBHOTO
npaBa mpodeccopa JI.H. baxpaxa. bonbinoe BHUMaHu€ B LUBUIUCTUYECKOM
JUTEpaType yIelseTcs IpaBy OINEpPaTUBHOIO ympaBieHUs yupexaeHus. CBoi
BKJIaJl B pa3pabOTKy TEOPUH IpaBa ONMEPATHUBHOTO YIPABJICHUS] U 00OOCHOBAHUE MPaB
rOCYJIJapCTBEHHBIX HOPUANYECKHUX JIMI[ HAa MPUHAJJIEKAIIEE UM MUMYIIECTBO BHECIH
Belparommecss yuensle:  C.H. bparycs, A.B.Benenukrtos, .M. I'enmxmn, B.IL
I'pubanos, H.JI. Eropos, 3.M. 3amenrod, O.C. Modde, A.B. Kapacc, C.M.Kophees,
B.B.JlanreB, A.B.Munkesuu, 11.b. HoBunkmii, 3.I'. Ilonounckuii, HO.K. Tomucroii,
B.C. SxymeB wu gp. IlocnenHee necaTuneTve O3HAMEHOBAJIOCh POCTOM 4YHUCIIA
JUCCEPTALIMOHHBIX UCCIIEI0BAHUM, MTOCBSIIEHHBIX MTPaBy X035SHCTBEHHOIO BEACHUS U
npaBy onepatuBHoro ymnpasieHus (nuccepranuu K.IL.Kpsokesckoro, [[.B.Iletposa,

J1.B. Capaesa, JI.B.CamconoBoii, E.H. CemenoBoii, A.f.Cyrak, P.A.FOnycoBa u ap.),
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a TakKe HenmocpeACTBeHHO yupexzaeHuto (nuccepramuu FO.JL.I'opoaunosoii,
A.B.Eroposa, C.E. Knemesa, FO.I'".JleckoBoii, A.A.Ilonosa, M.H.Cymunoii u ap.).
OOBEKTOM TNHMBWINCTHYECCKUX HWCCIACAOBAHUM CTAaHOBWJIMCh  OOpa3oBaTEIbHBIC
yupexaenns (auccepramuu  JI.I'.Makcumern;, B.M.Poxkosa, M.H. CypoBioBoi,
N.®.CrobapeBoit u Jip.), JiedeOHO-TIPOPHIAKTUICCKHE YUPSKIACHUS (IrccepTaIus
A.A. OcranuHa), a TaKke YUYPEXKACHHUS COLMAIBHO-KYIbTYPHOH CQepsl
(muccepramus  3.A.AxmenoBoii). OTAeIbHBIC AaCMEKThl JCSITCIBHOCTH JETCKHX
COLIMAJIBHBIX YUpEeXJIEHUN ObUIH 3aTpOHYTHI B myOnukanusx A.M. PaGern, a takxe B
paborax 3.M.Boponunoii, O.FO.Kocoroii, A.M.Heuaepoii, JI.KO.MuxeeBoii 110
CEMEMHOMY TMpaBy, TJI€ YKa3aHHBIC YUPEXKJCHUS pPACCMATPUBAIUCH KaK OJHA W3
MpaBOBBIX (POPM yCTpOICTBA JI€TEH HAa BOCIIUTAHUE.

Bompockl, packpeiBaeMble aBTOPOM B paMKaxX HACTOAIIETO HUCCIEHOBaHUS,
3a4acTyl0 TpeOyroT oOpalieHusi K TakKuM OOCYXJaeMbIM Ha CETrOJHSIIHUI JIeHb
KaTeropusM, KaK <«HOpPUAUYECKOE JIMIO NyOJUYHOrO TpaBay, «IIyOJHMYHAs
COOCTBEHHOCTBY, «KOHCTPYKIIUS FOPUIAYECKOTO JINIa-HECOOCTBEHHUKa» (paboThI U
nyommkanuu I .H.Anapeesoit, B.I'. I'ony6nora, 1.C.bornanosoii, B.A.bonabipena,
A.B. Bununkoro, A.f. Kyp6aroBa, O.E. Kyraduna, B.M.Jlapurckoro, B.JI.
Ma3zaea, O.B.Muxainenko, B.M.Cenunmena, B.H.ConoswseBa, E.A.CyxaHnosa,
O.}0.YckoBa, B.E.UupkumHa ¥ MHOTHUX Jpyrux); K TakuM MpoOjeMaM Kak:
COOTHOIIICHHE YCIYTH KaK O0BEKTa TPaKJIaHCKUX MPAB C KATETOPUSIMHU «COLUATIbHAS
yCciayra», «MEIUIMHCKas yciayra», «oOpazoBarenbHas yciayra» (H.A.bapunos,
A.B.bapkos, A.B.benozepoB, M.O.bysanosa, [0.B./lanmnoukuna, A.FO.KabGankuH,
B.B.KBanuna, M.B.Kparenko, B.M.Manoxun, B.D.MwunaeB, A.B. Hecrepos,
E.A.Ilyukos, B.JI.CyxoBepxuii, JI.B. CannukoBa, T.H.CkopukoBa, B.A.OlreH3uxr,
H.B.ITytuno, JI.K. Tepemenko, FO.A. Tuxomupos, B.I1.Tperssikosa, FO.M.®enoposa,
E.I' lllabnoBa, A.E. IlepcroburoB, E.J.Illemennn wu ap.). HWaCTHTYTY
MPEJCTABUTENBCTBA MOCBSIIECHO IOCTATOYHOE KOJIMYECTBO MCCIIEIOBAHUIN HE TOJIBKO
0 TpaXAaHCKOMY TIpaBy (Cpeu COBPEMEHHBIX pabOT 0C000 XOTEIOCh Obl OTMETUTH
tpyasl E.JI. Hemsroguuoil), HO W MO TpakIaHCKO-TIPOIECCyaIbHOMY TMpPaBy
(I''JI.Ocokuna u np.). C HemaBHETO BpeMeHU pa3paboTKa TaHHOTO MEXOTPACIEBOTO

WHCTUTYyTa ObUIa MpPOAOKEHAa B  paboTe, TMOCBSIICHHOU 3aKOHHOMY
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PEICTaBUTENIbCTBY B poccuiickom YTOJIOBHOM CYJIOIIPOU3BOJICTBE
(A.K.benokonsiToB). Takum oOpa3oM, HECMOTpsT Ha HAJIMYUE HAYYHBIX TPYAOB U
nyOJIuKanuil 1Mo OTAEIBHBIM MpoOjemMaM, KOTOpPbIE 3aTparuBalOTCs B HACTOSIICH
pabote, nuBmwIMCTAYECKOTO wucciuenoBanua no JCY 10 Hacrosiero BpeMEeHH He
IPOBOJUIOCH, B TO BpeMsi Kak HEOOXOAMMOCTb MOJOOHOTO poOJia HMCCIEIOBaHUA
JABHO Ha3pela U MPEACTABISIET AKTYyalIbHOCTh B YCIIOBUAX cOBpeMeHHoM Poccunu.

Hean wun 3agaum  wucciaegoBanusi. OCHOBHBIMU  LEJISIMH SIBJISIFOTCSI:
pa3paboTka U TeopeTudyeckoe o0ocHoBaHUE HeoOxoaumoctu BoiaeneHus HCY kak
0CcO00ro BHJAa YUPEXKICHHS; COBEPIICHCTBOBAHUE U YTOYHEHUE COOTBETCTBYIOLIETO
MOHSATUMUHOIO anmnapara; U3y4eHHe aHHOTO BHJIa YUPEKIACHUS B LHUBWIMCTUYECKOM
aCIEKTEe; BBIABICHUE OTAEIBHBIX TEOPETUUYECKUX MPOOJIEM, CYLIECTBYIOIUX B HAYKE
I'Pa)<IaHCKOI'O MpaBa, U BbIPA00OTKA TEOPETUUECKUX U MPAKTUUECKUX MPENIOKEHUM,
HaIlpaBJICHHBIX Ha WX pa3pemenne Ha npumepe ICY.

[TocTaBieHHbIE LETU ONPEAEISIOT 3aAa49d JUCCEPTAIMOHHOTO UCCIEAOBAHMS:
1) BBIIBUTH CYINIHOCTh OpPraHU3AIMOHHO-TIPABOBOW  (DOPMBI  yUpEXKICHHUS H
OJJHOMMEHHOTO THIA OPHIUYECKOrO JIMIA; 2) YyCTAaHOBUTH OOIIME YepThl |
OCOOEHHOCTH IMpPaBOTr0 pPEXMMa HUMYIIECTBA JOPEBOIIOLUMOHHBIX 3aBEJICHUN IS
npuspeHust aered, coerckux u poccuiickux JCVY; 3) BeiIenuTh 00mIMe MPU3HAKH
HNCY, wux d¢yHKUMU, 3a7a4d, KpUTEpUuH Kiaccuukanuu, O0003HAYUTH KpyT
yupexaeHuii, otHocsmuxcs kK JCVY; 4) nate omnpeneneHue BBOJUMBIM JIHOO
HCIIOJIb3yEMbIM B pabOTe MOHSATHSM, KaK-TO: «IIyOJIMYHOE YUPEKICHUEY, «IAETCKOE
COILMATBHOE YUPESKICHHUE», «3aKOHHBINA MPEIICTABUTEIh HECOBEPIICHHOJICTHETOY; )
IaTh  TEOPETHKO-TIPABOBYIO  XAPAKTEPUCTUKY  KOHCTPYKLMM  ONEPATHBHOIO
yIpaBICHHUS M TIpaBa ONEPATHBHOTO YIPABJICHUS; 6) M3JI0XKUTH CBOIO MO3UIIMIO TI0
3aTPOHYTHIM B  paboOTe TEOPETHYSCKMM  BoImpocamM; [) pa3paboTath W
chopMylIMpOBaTh PEKOMEHIALUMU M MPEIIOKEHHUS [0 COBEPIICHCTBOBAHUIO
3aKOHO/ATEIbCTBA B HCCIIEAYEMOM 00JIaCTH.

O0bEeKTOM  HCCIEeOBAHMA  SIBIAIOTCS  OOINECTBEHHBIE  OTHOIICHMS,
BO3ZHMKAIOIIME TPHU CO3JaHUHU, (POPMUPOBAHMU HMMYHIECTBA U (PYHKIMOHUPOBAHUU

JICY.



IIpeanMeTomM mMcc/IeIOBAHUSA SBISIOTCS: HOPMbI OTE€UYECTBEHHOTO IIpaBa,
KOTOpbIE perynupyroT mopsaok cosganus JCY, onpeaenstor 0COOEHHOCTH
uMyIiecTBeHHoro mnosnoxenus JCY, ux ydactusd B TpakIaHCKMX M CEMEWHBIX
IIPAaBOOTHOIIICHUAX, a TaKXKe MO3BOJISIOT CHOPMHUPOBATH MPEACTABICHUE O JTaHHOM
BUJIE YUPEKIICHUS, €ET0 OCHOBHBIX MpHU3HaKax, Bugax u cucreme ICVY.

MeTo10/10THYECKYI) OCHOBY HCCJIEA0BAHMSA COCTaBWIM: OOIIECHAYYHBIN
JTAATICKTUYECKUM METOJ II03HAHMs, II03BOJIMBIIMKA pacCMaTpUBaTh IPABOBBIC
SIBJICHUS B Pa3BUTHH, B3aUMOCBSI3M M B3aMMO3aBUCUMOCTH; MCTOPUKO-TIPABOBOM M
CPaBHUTEIIBHO-TIPABOBOM  METOJIbI HAYYHOTO TO3HAHMS, KOTOPBIE IO3BOJIMIIN
MPOCJICANTh CTAHOBJIEHUE TMOJOXKEHUNH O HOPUAUYECKOM JIUIIE, YUPEKJICHUH,
OTNIEPAaTUBHOM YIPABICHUU M COMOCTABUTH BEIIHOE IPAaBO  JOPEBOJIIOIMOHHBIX
3aBEJICHUN I TPU3PEHUs] NIeTe ¢ mpaBoM omnepaTuBHoro ymnpasieHus [CVY.
[Ipumenenue Merofa WHAYKIMU W JSAYKIUM, aHal3a M CHHTE3a, a TakxKe
OT/ICJIbHBIX METOJIOB COIIMOJIOTHYECKUX HCCIe0BaHUM (HAOMIOACHUS, W3Y4YEHUS
JIOKYMEHTOB, UHTEPBbIOMPOBAHMS) TIO3BOJIMIIN pa3pad0oTaTh MOHITHIHBIN arrapart 1o
TeME€ HCCIIeIOBaHusA, CHOpMYyIUpPOBaTH HEOOXOAMMBIC BBIBOJBI M MPEIJIOKCHHUS.
Meton nOpaBOBOTO  MOJCIMPOBAHUS WCTIONB30BAJICS MPU  HCCICIOBAHUU
BO3MOXHOCTH COXPaHEHHS KOHCTPYKIIMH IOPUIUIECKOTO JINIa-HECOOCTBEHHUKA.

Teopernueckyrw 0a3y HcCCJIeIOBAHUSI COCTABWIM HAy4YHbIE  TPYIbI
JIOPEBOJIIOIMOHHBIX yueHbIX-IuBMIMCTOB: K.H Annenkona, H.JI. [roBepnya, JI.A.
Kacco, . 1. Meitepa, K.I1. ITo6enonociena, M.A. ITokposckoro, B.1. Cunaiickoro,
H.C. CyBopoBa, I'.®.lllepumieneBuya. PaboThl mnpeacTaBUTENIe OTEUECTBEHHOM
HAayKd 10 OOIIell Teopuu TpaBa, KOHCTUTYLIHUOHHOMY, aIMUHUCTPATUBHOMY,
rPaXIAHCKOMY, CEMEWHOMY UM  TIpa)XxJaHCKomy mpoueccyanbHoMy mpaBy: C.C.
AnekceeBa, B.K. AngpeeBa, 3.A.AxmerpsanoBoi, H.A. bapunosa, C.H. bpartycs,
M.U. bparunckoro, JI.H. baxpaxa, A.B. bapkxosa, B.A. bBonngsipeBa, A.B.
BenenukroBa, B.B. Burpsauckoro, JI.M. I'enkuna, B.I'. 'ony61ioBa, .M. I'onraio,
B.IL.I'pubanosa, N.I1.I'pemnukoBa, H.JI. Eroposa, W.B. Epmosoii, 3.M. 3amenrod,
O.C. Nodde, A.1IO. Kabankuna, A.E.Kazannesoit, 0.X. KaambeikoBa, A.B. Kapacca,
B.B. Kgsanunoii, H.B. Koznopoii, C.M. KopneeBa, O.A.KpacaBunukosa,

I1.B.Kpamenunnukoa, K.II. Kpsxesckux, O.FO. Kocosoii, 1./{.Ky3emunoii, O.E.
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Kyradpuna, B.B. Jlanresa, FO.I'. Jleckoroii, B.JI. Ma3zaeBa, A.JI.Makosckoro, H.C.
Maneuna, B.K. MamyTtoBa, B.M. Manoxuna, P.Il. ManankoBoii, A.B. MuiikeBuya,
JL.IO. Muxeesoii, B.Il. Mosonuna, E.JI. Hes3romunoii, A.M.Heuaesoii, U1.b.
Houukoro, B.A. Oiirensuxrta, I'.JI.Ocokunoi, JI.B. Ilerpoma, J.I'.IlosoHckoro,
J.B.IlarkoBa, A.M. PaGen, B.B.PoBHoro, B.A. Pscennesa, B.A.PaxmuioBud,
JL.B.CannuxoBo#i, JI.B.Capaea, B.Il. CeHuuiuesa, JI.b.CuTamnkoBoH,
B.H.ConoBeea, C.A. Copokunoii, E.A. CyxanoBa, HO.K.Toxacroro,
b.JI.Xackensbepra, B.E.Uupkuna, E.I'.Illabnoso#i, T.B. Illemens, A.E.
[IlepcToOuToBa, u ap.

HopmatuBHO-nipaBoByw 0a3y wuccjexoBanusi coctaBwin: Koncturynus
Poccuiickoii ~ @eneparuy,  MEXAYHApOJHbIE  HOPMATUBHO-IPABOBHIC  AKTHI,
JIOPEBOJIIOIIMOHHOE, COBETCKOE U JICHMCTBYIOIEE TPakKJaHCKOE 3aKOHOAATEIbCTBO
Poccutickonn ®@enepanuu, otaensHbie HOpMbl CK P®, BK PO, HK PO, I'TIK PO,
(denepanbHbIX 3aKOHOB: «O HEKOMMEpPUYECKUX OpraHu3anusx», «O0 aBTOHOMHBIX
yapexaeHusx», «O0 OCHOBax COLMAIBHOTO OOCTY)KMBAaHUM HACEJICHHS B
Poccuiickoit deneparnuny, «O6 ocCHOBaX CHCTEMbI MPOMUIAKTUKN OC3HAI30PHOCTH H
MPaBOHAPYIIECHUN HECOBEPIICHHONETHUX», «O OMOJHUTEIBHBIX TapaHTHUSX 10
COIIMAJILHON TMOJJEPKKE JAETeH-CUPOT U JIeTei, OCTaBIIUMXCS Oe3 IMOIMeYeHUs
poauTeneiny, «O0 omeke W TomeuuTenbcTBe», «OO0 OCHOBaX OXpaHBl 370POBbBS
rpaxnan B Poccuiickoit deneparun», «O0 obpazoBanuu B Poccuiickoii deneparnm»
U Jp.

OMIUPUYECKOIl OCHOBOW  WMCCJIEIOBAHUS TOCHAYKHJIHM: BHYTPEHHHUE
nokymeHThl JICY KemepoBckoit obmactu, B ToM uucie, Y craBbl, OTUETHI, IOTOBOPHI;
pe3yJibTaThl OMpoca PYKOBOJUTENIECH, COTPYAHUKOB M BocnuTaHHuKoB JICY mo
BOIIpOCaM, TpeOyroIuM 3aKOHOJATEILHOTO paspelieHus; MaTepUalIbl
OMyOJIMKOBAaHHOW W  HEONMyOJMKOBAaHHOW  CyneOHON MpaKkTUKH; MaTepHAaIbI
I'enepanbhoit Ilpokypatypst PD o pesynbrarax mnpoBelaeHHbIX mnpoBepok [ICY
Tomckoit u KemepoBckoit obnacreii; paboune matepuaisl ['ocynapctBeHHOM [{ymbi;
Konuenmusa pa3BuTug rpakaaHCKOTO 3akoHomartenbcTBa Poccuiickon denepanmu,
[Tpoextsr m3menennii B 'K PD; marepuansl HaydHO-IPAKTHYECKUX KOH(MEPEHIUH,

AHAJINTHYCCKUX HCCHeHOBaHHﬁ, CCMHHAPOB U KPYTJIBIX CTOJIOB IIO I/IHTepeCYIOIlIeﬁ
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npoOiieMaTHKe; OMBIT HEMOCPEICTBEHHOM pabOThl IOPUCKOHCYNIBTOM B ConuanbHO-
peabmmtannoHHoM L{eHTpe s HecoBepeHHONETHHX (¢ mputoToM) T. Kemeposo.

Hayunas HoBM3HAa uccienoBanusi. PaGora mpexacrasnser coboil  mepBoe
[UBUJIMCTUYECKOE HccaeoBaHne ocoboro Buaa yupexaenus — JICY, B kotopom
00OCHOBBIBAETCS HEOOXOJUMOCTh €r0 TEOPETHYECKOTO U 3aKOHOAATENIbHOTO
BBIJICJICHHSI U3 OOLIEH MacChl YUPEKICHUN. BBISABISIOTCS CYyIIHOCTHBIE OCOOEHHOCTH
JCY, kpurepuu HuX KiIacCU(pUKAIMM Ha BHJBI, JOKA3bIBAETCS HEOOXOJAMMOCTH
COXpaHEHUsI CHUCTEeMbl TrocyJapcTBeHHbIX (MyHununaibHeix) JCY, 6a3zoBoro
OrO/KETHOTO  (PMHAHCHUPOBAHUS, OOBICHSICTCS BHIOOP OIMPENEIEHHOTO (Ka3eHHOTO
unu OropkeTHoro) tuna opranmzauuu ais JICY, B KOTOpBIX HaXoIATCs JETH-
CUpPOTBI M JIeTH, oOcCTaBIIMecs Oe3 momeueHus pojaurteneil. Jlannas paborta,
MOCBSIIIa€Masi KOHKPETHOMY BHUAY YUPEXKICHHI, MO3BOJSET WHAYE B3IJISSHYTh Ha
MHOTHE HW3BECTHBIC IPABOBBIC SIBJICHUS U CIOCOOCTBYET PEIICHUIO OTACIbHBIX
TEOPETUYECKUX U  MPAKTUYECKUX  BOIMPOCOB, BO3HUKIIMX B  MIpoIllecce
pedopMupoBaHUs IPpaX1aHCKOTO 3aKOHOJATEIbCTBRA. Paszpaboran pan
TEOPETUUECKUX TOJOXKEHUM, OOOTallaloNuX, YTOYHSIOMIMX U  Pa3BUBAIOIIUX
Hay4YHbIE TIPEACTABICHUS O BHUJAX U THUINAX VYUYPECKICHUHN, KPUTEPUSIX HX
KJ1accuuKaluu, TPaBOBOM PEKUME UX MMYILECTBA; O COLUAIBHBIX YCIyrax M UX
COOTHOILIEHHH C YCIyraMH TpaKJaHCKO-IIPABOBOTO XapakTepa; O 3aKOHHOM
MPEJCTABUTENBCTBE HECOBEPIICHHOJETHUX KaK MpPaBOBOM SBIECHHH; O  IPaBE
OTNIEPaTUBHOIO YMPABJICHUS M OJHOUMEHHON KOHCTpyKiuu. ChopMyaupoBaHbl
OCHOBHBIE  TOHSTHS:  <JIETCKOE  COLMAJIbHOE  YUPEKICHUE»,  «IIyOJIU4YHOE
YUPEKICHUEY, «coLHaIIbHAS yCIIyray, «3aKOHHBII pEeACTaBUTEIb
HECOBEPILECHHOJIETHET 0.

OcHOBHBIE N0JI03KEHN S, BBIHOCMMbI€ HA 3aIIUTY:

1. YacTHbIM Yy4YpEKICHHSIM, BBIICISEMBIM HApsAy C TOCYIapCTBEHHBIMU M
MYHULIMOATbHBIMU YUPEKICHUAMU B paMKaxX €JUHON OpraHU3allMOHHO-TIPAaBOBOM
dbopMbI HE TPUCYIIM T€ XapaKTEepHblE OCOOCHHOCTHU, KOTOPBIE TO3BOJISIOT
00BEIMHUTH B €IMHYIO TPYIIY IOCYAapCTBEHHbIC U MyHULIMTIATbHBIE YupexaeHus. C
YY4E€TOM BBISBJICHHBIX OCOOCHHOCTEW CYIIECTBYET NOTPEOHOCTh TEOPETHUECKOTO

pasrpaHu4CHus «4aCTHOI'O» U ((HY6J'II/I‘-IHOFO» YUPCIKIACHUA.
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2. YCTaHOBJIEHO, YTO B JICUCTBYIOIIEM 3aKOHOJATEIhCTBE 3aKpervieHbl 4
MOJACIA  YUPEXKACHUS C WHANBUIAYaTbHBIM HAO0OPOM TMapaMeTpoB. YKa3aHHBIC
MOJIETN HEoOXomMMO  TpaHCHOpPMHpPOBATH B JBE  CaMOCTOSITCIIbHBIE
OpPraHU3aIMOHHO-TIPABOBBIC (POPMBI: YACTHOE U FOCYAaPCTBEHHOE (MYHUIIUITAIBHOE)
yupexjaeHue. [l rocyqapcTBeHHOro (MyHUIIMITAIBHOTO) YUPEXKACHUS TIpe/IaraeTcs
COXpPaHWUTh MPABO ONEPATUBHOIO YIPABICHUS, 3a YaCTHbIM — IMPU3HATH NPaBO
COOCTBEHHOCTH, OTPaHUYEHHOE B OCYILIECTBIICHUU CHEUUAIIbHON
PaBOCIIOCOOHOCTBIO YUPEKJEHUA W MyOJUYHBIM KOHTPOJIEM 3a HCIOJIb30BAaHUEM
MMYIIECTBA.

3. Heobxommmo TeopeTrnyeckoe u 3akoHOomaTenbHOe BbiAeneHue JICY B
KauecTBe ocoboro Bujaa yupexiaeHus. M3 obmelr Mmaccel yupexnaenuit JICY
BBIJICJISIIOTCS. TI0  CICAYIOIIMM IapaMerpaMm: crhenupuyeckuii KOHTUHIEHT, Ha
KOTOpBIM HampaBieHa pAestenbHocTh JICY; Hanuuwe oOumumx 1meneil u 3anad;
OCYILIECTBJICHUE U COBMEILIECHHE COIMAIbHBIX (YHKIUN; HENOCPEACTBEHHAS
peanuzanusi COIMAIbHON IOJUTHUKU TOCYIApCTBA B OTHOUIEHWM CEMbU M JIETEW.
CdopmynupoBano aBTopckoe ompenaenenue noustus JCY, koropoe mpesaraercs
3aKpEenuTh B 3aKOHOJATEILCTBE: «JleTckue conuanbHbIe YUPEKICHUS — ITO
rocyJlapCTBeHHbIE (MYHUIIUNAJIBHBIC) YUPEXKACHUS PA3IUYHOU BEIOMCTBEHHOM
MIPUHAJIJICKHOCTH, CO3JJaHHbIE ISl PeaInu3alii COIMaIbHON MOJIUTUKHA rOCYyAapCcTBa
B OTHOIICHUH CEMbU M JETEH, B KOTOPHIC JETU-CUPOTHI U JIETH, OCTaBIuecs 0e3
MOTNEUYEHUs POJUTENEH, TOMEIIAIOTCS O HAA30p, B TOM 4YHCJIE Ha BpEeMs, a TakkKe
roCyJlapCTBEHHbIE (MYHMIIMIIAIBHBIE) M YAaCTHBIE YUYPEKIACHUS, OKa3bIBAIOIIHE
rapaHTUPOBAHHBIE TOCYJIAPCTBOM COIMAIbHBIE YCIYTHM JETSIM, HaXOASIIUMCS B
TPYAHOU )KU3HEHHOMN CUTYaILlUU, U UX CEMbIM.

4. BenoMcTBeHHas MPUHAMJICKHOCTb, OCHOBHas cdepa IeAITeIbHOCTH U
OCHOBHOE HampasieHue aestenbHocTd JICY  BBICTYNAlOT CaMOCTOSITENIbHBIMHU
KPUTEPUSIMU  UX JeJICHWsT Ha BUJAbl. BBIBICHUE YKa3aHHBIX KPUTEPHUEB
kinaccudukanuu JICY HeoOXoaumo Mg UX €AUHOOOPA3HOTO TEPMHUHOJIOTHYECKOTO
0003HaYEHUS COTJIACHO KaXKJIOMYy U3 BBIOPAaHHBIX KPUTEPUEB MPU IPYNIUPOBAHUU U

nepeunciennd JICY B KOHKPETHOM HOPMAaTHBHO-TIPABOBOM aKTE, 4YTO OyaeT
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CIOCOOCTBOBAaTh  YHOPSJOYEHUIO  3aKOHOAATENIBHOTO  PETyJUpOBAaHUA  MX
JESITEIbHOCTH.

5. Oco6ennoctu yyactus JICY B rpaxkaHCKUX MPABOOTHOIICHUSAX CBSI3aHBI C
KOHTUHIE€HTOM JIML, KOTOpbl€ NOMEILIAIOTCS B Ha3BaHHble yupexaeHus. JICY
HAJENSAI0TCA CHEIUAIbHBIM IPAaBOBBIM CTAaTyCOM <«3aKOHHBIA IPEICTAaBUTEND
HECOBEPIICHHOJETHET0» B OTHOIICHHWU JI€TEH-CHPOT M JeTel, ocTaBIIMXCsA 0e3
HoTneyeHus poauTenel, npedpiBanue KoTopslx B JICY HocUT XapakTep «ycTponcTBa
Ha BOCIIUTAHUE.

5.1. ChopmynmupoBaHO aBTOPCKOE OMNpENCICHUE TOHATHS «3aKOHHBIN
MPEICTABUTENIb HECOBEPIICHHOJETHET0», KOTOPOE TMpEAjiaraeTcs 3aKpenuTh B
3aKOHO/ATEIbCTBE:! «3aKOHHBIM peaCcTaBUTENIEM HECOBEPIICHHOJIETHET O
INPU3HAETCS JIUIIO0, 00JIaJatolIee CEMEMHO-TIPaBOBBIM CTaTyCOM POJUTENS WK JIUIIa,
€r0 3aMEHSIOIIETO, Ha KOTOPOE 10 3aKOHY JOTOTHUTEIHHO BO3JIOKEHBI CIICIIHaTbHbIC
npaBa (00sA3aHHOCTH) N0 MPEACTABUTEIBCTBY M 3alIUTE NpaB M OXPaHSIEMBIX
3aKOHOM MHTEPECOB HECOBEPILIEHHOJETHUX BO BCEX OpraHax, Y4YpeXIEHUSX U
OpraHu3alysIX, B OTHOLIEHUSX C JIOOBIMU (PU3NYECKUMHU U IOPUAMYECKUMU JINLIAMH,
B TOM UYHMCJIE B CyIaX, a TaKKe [0 Ha/30py 3a MOBEJACHHEM HECOBEPILICHHOJIETHETO, U
HEeCylllee, B ClIlydasgx U B TOPSAKE, MPEIyCMOTPEHHOM 3aKOHOM, TOJHYIO WA
CyOCHAMApHYI0O HMMYIIECTBEHHYI0 OTBETCTBEHHOCTb IO CIEJIKaM, COBEPILIEHHBIM C
y4yacTUEM  HECOBEPILIEHHOJIETHEr0, a  TakXke 3a  Bpel, [PUYMHEHHBIN
HECOBEPIICHHOJIETHUM TPETHUM JIHIIAM).

5.2. OO0s3aHHOCTH 3aKOHHOTO MPEICTABUTENS PEATU3ylOTCI UM HE TOJIBKO B
MPABOOTHOUICHUSIX MPEACTaBUTEIbCTBA, HO M MHBIX MPABOOTHOIIEHUSX, B KOTOPBIX
3aKOHHbIE MPEJCTABUTEIM BBICTYNAIOT OT COOCTBEHHOIO HMEHHM KaK HOCUTENH
CHEIHMATFHOTO TPAaBOBOrO craryca. HeoOXoammo pacHmpuTh 3aKOHOAATEIHHOE
ynoTpeOeHre TepMUHA «3aKOHHBIA MPEACTABUTENbY AJIS T€X CIIy4aeB, KOTJa peub
UJET O CIEUAIBHOM MPABOBOM CTaTyce CyObEKTa, U OTKA3aThCsl OT HEKOPPEKTHOIO
WCTIONIb30BaHUsl JTaHHOTO TepMHUHA [UIsi 0003Ha4YeHHWs (QUTYpHI TPEICTaBUTEINS,
MOJTHOMOYHSI KOTOPOTO BBITEKAIOT M3 3aKOHA. B KauecTBe albTepHATUBBI MOXKET OBITH
WCMOJIb30BaH TEepMHH, npuMeHseMbli B caMoM ['K P® — mpencraBurens «B cuiny

3aKOHa».
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5.3. CraTyc 3aKOHHOTO NPEICTABUTEINII HECOBEPIICHHOJETHErO B OTAEJbHBIX
ciydasx JoJpkeH npusHaBatbes 3a JICY, B KOTOpbIE AETH MOMENIAIOTCS HA BPEMS.
[Ipennaraercs nonomuuth m.2. cr. 155.2 CK P® myHkroM 2.1., U370)KHB €ro B
cienyromei penakuuu: «Eciu B mepuos BpEeMEHHOro mnpeObiBaHUsI peOeHKa B
OpraHu3aluu JUIsl IeTeW-CUpPOT U JIeTeH, oCcTaBIIMXCsS O€3 MONeYeHUs] POIUTEINICH,
OyZeT yCTaHOBJIEHO, YTO PEOCHOK yTpaTHsl poauTenbckoe moredenue (m.1 ct. 121
CK P®), Ha naHHYy10 OpraHU3aIli0 BPEMEHHO BO3JaraloTcs 00s3aHHOCTH, YKa3aHHbIC
B 1. 2 cT. 155.2 CK P®, no nanpHeiero ycrporcrsa pedenka. CoOOTBETCTBYIOIINE
mpaBa U OOS3aHHOCTH BO3HUKAIOT y OpTaHU3AWH I JNETeH-CUPOT W JETeH,
OCTAaBIIMXCA 0€3 MONEYEeHHs] pPOAUTENICd Ha OCHOBAHMM AaKTa OpraHa ONEKH U
MOTICYUTENIHCTBA O BPEMEHHOM YCTPOWCTBE PeOCHKA B OPraHU3aIlUIO, TJ€ HAXOAUTCS
peOEHOK.

6. HeoOxommmo OTKa3aTbCs OT Y3KOCMEIMAIBHOTO TMOAXOAa K TOHSITHIO
COLMAJIbHOM YCIYTH B IOJIb3Y €r0 IIUPOKOr0 ONMPEACIICHUS, YTO IMO3BOJIUT CO3/1ATh
CAUHBIA MEXaHWU3M IPaBOBOTO PEryJIUPOBaHUS 0COOOT0 OJ0Ka TrapaHTHPYEMBIX
Konctutymueit yciyr — comuanbHOM cdepbl (oOpa3oBaHusl, 3IpaBOOXPAHCHUS,
COIIMAJILHOTO OOCIY>KMBAHUSI HACEJICHUs), BBIJCIUTh COLUAJIBHBIC YUPEXKICHUS, a
TaKkKe OTIPAaHUYUTHh COLMAIBHBIE YCIYTHM OT YCIAYT TpaxIaHCKO-TIPABOBOTO
xapakrtepa, okaspiBaeMbix JCY.

7. Tpebyercs BHeCTH W3MEHEHHUS B TEPMHUHOJIOTHIO, HCIIOIB3YEMYIO B
HOPMATHUBHO-TIPABOBBIX aKTaX CQepbl COIHUATBHOTO OOCITY)KUBAHUS HACEJICHHUS.
[IpensiaraeTcsi BBECTH HOBBIM TEPMHH: «yCIyra, oka3biBaemas B cepe COLMaIbHOIO
oOCITy>KUBaHUSI HACEJICHUS», KOTOpas MOXKET HOCUTh XapaKTep COIMAIbHOW YCIYTH
700 YCIyTH T'PakIaHCKO-TIPABOBOTO Xapakrepa. Jlis oTrpaHuyYeHHs COIUaIbHOM
YCIYTH OT YCIYTM TPaKJaHCKO-IPABOBOTO XapaKTepa, OKa3blBAEMOM B JaHHOMU
cbhepe, TEPMUH «IJIaTHAs COLMAJIbHASI YCIyra» HEOOXOJIMMO 3aMEHHUTh Ha TEPMHUH
«IIaTHas yciyra B cepe ColruaabHOTO OOCTYKUBAHUS HACCIICHUSD.

8. TlokazaHo, 4TO phIHOYHAS CXEMa MPEIOCTABJICHUS COIUAIIbHBIX YCIYyT HE
MPUMEHUMA K OTJEJIbHBIM BHAAM y4pexAceHuil, B ToM uucie, k JACY nnsa nereit-
CUPOT M  JeTel, OCTaBIIUXCS 03 TMOMNeYeHUss PpOJUTENEH, IOCKOJIbKY

COOTBCTCTBYIOIIIAA JACATCIIBHOCTb HCOTACIIMMA OT APYIHX HaHpaBHeHI/If/i OCHOBHOM
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Hekommepueckoil aedrenpHocTH JICY, a moromy He MOET ObITh IepellaHa Ha
KOHKYPEHTHOU OCHOBE JAPYI'UM JIULIAM.

9. O6ocnoBano, uto Bo3MoOkHOcTH [ICY 1Mo oka3zaHWIO MIATHBIX YCAYT U
[OJyYEHUIO CTa0MJIBHBIX JTOXOJOB U3 «HMHBIX MCTOYHHUKOB» KpalHE OrpaHUYEHBI.
IToatomy JICY, KOHTUHIE€HT KOTOPBIX COCTABIISIFOT JETU-CUPOTHI U IETH, OCTABIIHECS
0e3 mornevYeHus poAuTeNeH, JOKHBI UMETh 0a30Boe 0I0)KeTHOE (PMHAHCUPOBAHUE U
CO3/1aBaThCs TOJBKO B CHUCTEME rOCYAApCTBEHHBIX (MYHHUILIMIAIbHBIX) YUPEKACHUM.
HeoOxomuMm 3akoHOAaTeNnbHbIM 3amper Ha yupexiaeHue Ttakux JICY yacTHeIMH
JULAMH, a TAKXKE HA U30paHHe aBTOHOMHOI'O THIA UX OpraHu3aliu.

10. Ha mpumepe JCY mnokazaHo, 4TO YUYPEXKICHHUSIM, CO3JAHHBIM JIJIs
OCYILECTBIICHUSI COLMAIbHO-3HAUMMbIX (PyHKUIMH Ha 0aze Ka3eHHOro MMYLIECTBa U
(unu) ¢uHAHCHUPYEMBIM TOCYAApPCTBOM B ITHX LEJAX, MNPUCYIIU CHEIHUaJIbHAs
MIPaBOCIIOCOOHOCTh M TMOBBIIIEHHBIM ITyOJMYHBI KOHTPOJIb 3a COXPAHHOCTBIO H
LEJEBbIM HCIOJB30BaHUEM HMylecTBa. [IpaBo omepaTMBHOrO  yIpaBiCHMS,
npusHaBaeMoe 3a coBpemeHHbIMU JICY, mo cBoemy o0O0BeEMYy U Xapakrepy
YCTAHOBJICHHBIX OrPAaHUYEHHUH B €ro OCYIIECTBICHUM MPUOIMKAETCS K MpaBy
COOCTBEHHOCTH JOPEBOIIOLMOHHBIX MPABUTEIBCTBEHHBIX 3aBEICHUN ISl IPU3PEHUS
nereil.  Jna JACY wm apyrux ydpexaeHUudl CcoLHalbHON cdepbl KOHCTPYKUHUS
IOPUIMYECKOTO JIMIa-HECOOCTBEHHUKA U TPaBO OINEPATUBHOIO YIPaBJICHUS MOTYT
OBITh COXpaHEHHI Ha Oy/IyIIee BpeMs.

Teopernyeckass M  NPaKTH4YeCKasd  3HAYMMOCTbL  HCCJIEIOBAHMA.
Pazpabotannbie aBTOpoM Teopetuueckue nosioxenus o JCVY, a Takke pa3BUTHIC B
paboTe  TOJNOXKEHHS O NYOIMYHBIX YUYPEKICHUSX, OINEPaTUBHOM YIPABICHHH,
3aKOHHOM IIPEACTABUTENIBCTBE HECOBEPUICHHOJIETHUX, COLMAIbHBIX YCIyrax,
IJIaTHBIX ychyrax B cdepe COIMalbHOrO OOCIYKMBaHUS HACEJIICHHUS MOTYT OBITh
MCIOJIb30BaHbl JUIsl NajJbHEHIINX HAYYHBIX MCCIEIOBAaHUN B 00JACTU IPa)KAAHCKOTO
u ceMmeriHoro mnpasa. CHopMyIMpOBaHHBIE BBIBOJBI M MPEIJIOKEHUS — YUTCHBI MPH
COBEpIICHCTBOBAHUM OTACIBbHBIX TTo0)keHU ['K PD, CK P®, denepanbHOro 3aKkoHa
P® «O6 ocHOBax conuanbHOro o0CHyKUBaHUSI HacejaeHus: B PDy, npuMeHeHbl 1Jis
yCTpaHEHUs TMpoOeloB W MPOTUBOPEYHMH B  HOPMATUBHO-TIPABOBBIX  aKTax,

perymupytomux  nearenbHocTh JICY. Pesymbrarel umcciaemoBaHusi MOTYT OBIThH
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MCIOJIb30BaHbl MPU MOJATOTOBKE HAYYHBIX pabOT M yueOHO-METOAMYECKUX MOCOOUIA
M0 JIaHHO# TpobiieMaTHKe, B MPOIecce MPEnoiaBaHusl TPaKIAHCKOTO M CEMEHHOT0
MpaBa B BBICHINX y4EOHBIX 3aBEACHUSX, MOTYT HAWTH MPUMEHEHUE B MPAKTUYECKOM
nestenpHoct JICY.

AnpobGanust pe3yJbTaTOB HccaenoBanms. Jluccepranus oOcyxkaeHa Ha
3aceaHnM Kadeapsl rpakJaHCKOTO MpaBa IOPUIUIECKOT0 HHCTUTYTA (deaepaIbHOro
rocyJapCTBEHHOTO  OIOJKETHOTO  00pa3oBaTENbHOTO  YUYPEKJIEHUU  BBICIIETO
npodeccuoHanbHOr0 00pa3oBaHus «HammoHanbHBIN HcchenoBaTenbckuii ToMckmit
roCcyJAapCTBEHHbIA YHUBEPCUTET». OCHOBHBIE MOJOKEHUS AUCCEPTALNH U3JArajicCh
B niepuoa ¢ 2002-2013r. Ha MEXIyHAPOJHBIX U €XKErOJHBIX HAYYHO-ITPAKTUYECKUX
KOH(pEpeHIUsX, MPOBOJUMBIX T'OCYAApCTBEHHBIMU YyHUBepcuTeTtamu Cubupu
(Upxyrcka, KemepoBo, KpacHosipcka, HoBoky3nenika, Tomcka), a Takoke MI'Y um.
M.B. JlomonocoBa, UI'MII PAH r. MockBbl. Pe3ynpTarsl auccepTaiMOHHOTO
MCCJIEIOBAaHMS OTPa)KE€Hbl B HAY4YHBIX NyOnukauuax ooOmmm o0bemoMm 10,9 m.i.,
BKJItoUasi 1 MoHorpaguio: «JleTckoe colManbHOE YUpexkICHUE: NCTOPUKO-TIPABOBOM
ONBIT», 5 CTaTeil B KypHAJaX, BXOMSIINX B IMEPEUYCHb PELEH3UPYEMBIX HAYYHBIX
KYpHAJOB M W3JaHUWA, & TmyOJuMKalMid B MaTepuasax MEXKIYHAPOAHBIX H
BCEPOCCUICKUX Hay4yHbIX KOH(pepeHuuid. Pe3ynbTaThl uccienoBaHUs ObUIM
WCIIOJIb30BAHBI: TP MPOBEICHUM 3aHsATHI co cTyaeHTamu KemI'V (2003-2013rr.); B
aJBOKATCKOM ITPAKTUKE IIPU 3aILLUTE IPAaB U UHTEPECOB HECOBEPILIECHHOJIETHUX; IIPU
pa3paboTke JOKaIbHbIX akToB CouuanbHo-peabunuranonHoro lLlentpa s
HECOBEpILIEHHOJIETHUX TI'. KemepoBo; mpu pa3zpaboTke mpoekTa YHUPHUIIMPOBAHHBIX
dhopm moxkyMeHTOB K 3akoHy Kemeposckoit obmactu «0O0 okazaHUM IOPHUIAYSCKOM
IIOMOIIM  OTAEIBHBIM  KareropusiM  rpaxnaaH  Poccuiickon — @enepaunn»,
peKoMeHJ0BaHHOTO aaBokaTckoi [lamaToit KemepoBckod o0nacTu AJis NPUHATHS
CoBeToM HapoHBIX JAenyTatoB KemepoBckoil o6macTu.

Ctpykrypa padorbl 0OyCOBIIEHa LEISIMA U 3aJadyaMU HCCIEIOBaHUS.
Jluccepranusi COCTOMT U3 BBEJEHUS, TPeX IJIaB, IIECTH maparpadoB, 3aKIIOYECHHUS,

CIIMCKa UCIIOJIb3YEMOM JIUTEPATYPHI, CIIMCKA COKPAILICHUM, TTPUIIOKEHUS.
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OCHOBHOE COIEPKXAHUE PABOTbI

Bo BBemeHMM  OOOCHOBBIBA€TCS  aKTyaJIbHOCTh  BBIODAaHHOW  TEMBI
UCCJIeIOBAHUS, CTETICHb €€ HayYHOU pa3pab0oTaHHOCTH, ONPEACIISIOTCS 1EH, 3a1auH,
O0OBEKT U MPEeIMET UCCIEAOBAHUS, YKA3bIBAETCSI METO/I0JIOTHYECKas, TeOpeTUuIecKas,
SMIIMPUYECKAss W HOPMAaTHBHAs OCHOBA MCCIIEIOBAHUSA, PACKPBIBAETCS  HAy4dHasd
HOBH3HA, TEOPETHUYECKAs] W  MPAKTUYECKas  3HAYMMOCTh  HCCIEIOBaHMS,
(bopMyIUPYIOTCS TTOJIOKEHUS, BRIHOCUMBIE Ha 3aIllUTY, COJIepKaTcsl CBeJIeHUs 00 ari-
poOanuu pe3ynbTaTOB UCCIECIOBAHUS U OMKUCHIBAETCS CTPYKTypa paOdOTHI.

I'VTABA 1 «MecTo AeTCKHX COUHAJBHBIX YYpexKICHHH B CHCTEMe
YUYPeKICHUI 10 POCCUIICKOMY IPAKIAHCKOMY 3aKOHOJATEIbCTBY» BKIIOYAET JBA
naparpada.

B mnaparpagde 1.1. «llonaTe, THOBI HW BHAbI Y4Ype:KIeHHI»
paccMaTpUBAIOTCSI TEOPETHUECKHME M MPAKTHUYECKHE MpPOOJEMBI, CBSI3aHHBIE C
OTCYTCTBHEM CTPOTMX KPHUTEpUEB KIacCU(UKALMU YUPEKICHUN MO POCCUICKOMY
3aKOHOAATENbCTBY, a TAaKXK€ E€OUHOrO KpUTEpUs  JEJCHUA YUYPEKICHHN Ha
rocyJlapcTBeHHbIe  ((enepaibHble  YUPEKICHUS UM YUPEXKICHUS CyOBEKTOB
Poccuiickoit denepainun), MyHUITUTIATbHBIE U YacTHbIC. DOpPMaIBHO 3aKperIsieMbIi
B 4.2 cT. 120 'K P® kputepuil nesneHust yudpexaeHU Ha BUABI «B 3aBUCUMOCTHU OT
CyOBEKTa, co30a6uie2o yUpeKICHUE», ABIISETCS BEPHBIM TOJIBKO B TOM CIllydyae, €Ciu
Ha MOMEHT OMNpEIEICHUs cTaTyca yUYpexAeHUsI OH OyneT SBISAThCSA NEUCTBYIOIIUM
CyOBEKTOM MpaBa COOCTBEHHOCTH HMYIIECTBA YUpPEKACHUS. ABTOPOM YCTAHOBIICHO,
YTO  KpPUTEpPUEM JEJIECHUSA YUYPEXKICHUNM  HA YyKa3aHHbIE  BUJBI  SIBIISETCS
MPUHAJICKHOCTh ~ HUMYIIECTBA  YUPEKICHHS Ha T1paBe COOCTBEHHOCTH
OTNpPENCIICHHOMY  CyOBEKTy  TMpaBa  COOCTBEHHOCTH:  ITYOJIMYHO-TIPABOBOMY
obOpazoBanuto (Poccuiickoit ®enepannn, cyobekty Poccuiickoii ®epepanuu,
MYHUITUTIATLHOMY OOpa30BaHMIO) WM YacTHOMY Jnuity. [Ipu mepepacnpenenenun
MOJIHOMOYMM ~ MEXAy OpraHaM yNpaBieHUs MYOIMYHOM  COOCTBEHHOCTHIO
MPOUCXOJIUT TepepacnpeiesieHne MyOJuyHONH COOCTBEHHOCTH MEXIy MyOJIUYHO-
MPABOBBIMU OOPa30BAHMUSAMH C TEPEXOJOM IpaBa COOCTBEHHOCTH HAa HMYILIECTBO.

[ToaTomy Bcnen 3a  mepepacmpenelieHueM IMyOJIMYHOM COOCTBEHHOCTH MEXKITY
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Poccuiickon Oenepauuei, cyObeKTaMu Poccuiickon denepanuu u
MYHUITUTIATBHBIME  O0pa30BaHUSMU JOJKEH W3MEHATHCS CTATyC YUPEKICHHS.
Omnpenenenve QUrypbl ACHCTBYIOMIETO COOCTBEHHHKA HMYIIECTBA YUPEKICHUS
UMEET BaXHOE TIPABOBOE 3HAUECHHME IS PEIICHHs BOIPOCOB, KaCaroIIMXCs
UMYILIECTBEHHOM cdepbl yupexneHus. B maHHoM mnaparpade 3aTparuBaercs
JTUCKYCCUOHHBIA BOMPOC O OpuUaudeckoM juie myomumanoro mpasa (FOJITIIT),
JIeaeTcsl BBIBOJL O TOM, YTO BBISIBICHHE OTIEIBHBIX OCOOEHHOCTEH, KOTOpHIE
NPUCYLIU MIPEACTABUTENSAM BbliensieMoi B nurepatype rpyimme FOJIIIII, e snsercs
OCHOBaHUEM MJii OOBEOUHEHHS] B EAUHYI0O KATETOPHUIO Pa3HOPOIHBIX IO CBOEH
MIPaBOBOMl NpHUpPOAE CYOBEKTOB, KaXIOMy M3 KOTOPBIX B T'pPaXKIaHCKHUX
MPAaBOOTHOLICHUSIX OTBEJIEHA COOCTBEHHas pOJib M OMNpPENEICHO CBOE MECTO B
CUCTEME CYOBEKTOB Ipa)K/IaHCKOro mpasa. Bmecte ¢ Tem, B pabore 00OCHOBaHA
HEOOXOJMMOCTh TEOPETUYECKOTO  BBIACICHUS «YACTHOTO» U  «IIyOJIUYHOTO»
yupexaenus. [lyGnuunoe VUPEKJICHHUE MOXKET OBbITh U JOJIKHO OBITh
IPOTUBOMNOCTABICHO YUPEXKJIEHUIO YacTHOMY Kak: a) Oasupyromieecs Ha
MPUHIMITHATBHO UHON (hopMe COOCTBEHHOCTH, MPEAINoaramiel Haimuue ypoBHen
YIPABJICHUS €10 U IPEIHA3HAUEHHOU IS CIIY>KEHUSI MHTEpecaM IHUPOKOTO Kpyra JIHI
(myOnuuHbIM ~ WHTEpecam); O0) yupexJaeMoe 10 BOJE€ OCOObIX CYOBEKTOB
TPKJAHCKOTO TpaBa, KOTOPBIC SIBIISIIOTCA HOCUTEISIMH  IyOJIMYHOM BJIACTH; B)
co371aBaeMoe JIJIsI OCYIIECTBICHUS JCATEIbHOCTH MyOJINYHO-TIPABOBOIO 3HAUYCHHS U
B OOJbIIEH MM MEHbIIEH CTENEHM CiyXkallee MyOJMYHbIM HHTepecaM. [lemaercs
BBIBOJ O TOM, YTO B JIEUCTBYIOIIEM 3aKOHOAATENIbCTBE 3aKpeIieHbl 4 MOoJeiu
VUpeXJACHUS C WHIUBUAYyaJIbHBIM Ha0OpoOM TapaMmeTpoB. Mojenb Ka3eHHOTro
VUpEXKIACHUS  HAWIy4dIIUM  00pa3oM  MOAXOAUT JJIS TOCYJAapCTBEHHBIX W
MYHUIUINAIBHBIX OpPraHoOB, SABJISSICH CHOCOOOM IOPUIMYECKOTO  3aKpEIJIEHUS HUX
0Cc000r0 rpakJJaHCKO-MPAaBOBOT0 CTaTyca. YKa3aHHbIE MOJENN, MO MHEHHUIO aBTOpa,
MPEJICTaBISIIOT COOOM MepexoAHble NMPaBOBblE KOHCTPYKIUHU, KOTOPblE HEOOXO0IUMO
TpaHCc(OPMHUPOBATH BO BIIOJIHE KOHKPETHBIE OPraHMW3allMOHHO-TIPABOBbIE (POPMBI:
yacTHO€ MW NyOnauM4HOoe (rOCYyJapCTBEHHOE M MYHUIUIIAIBHOE) YUpexkICHHE.
OO6oO0maromuii  TepMUH «ITyOJIUYHOE» YUPEKIEHUE TpejiaraeTcs HCIoIb30BaTh

TOJIbKO B HAYyYHOM OOHMXO/Ie, HE BBOJSl €r0 B 3aKOHOJATEIbHBIA 000POT, YTOOBI HE
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HapyllaTh CYHIECTBYIOIIYI0 CUCTEMY 3aKOHOJATEJIbHOW MPUBA3KM HAMMEHOBAHUS U
cratyca yupexaeHus K BoiaensieMbiM B 'K PO u Konctutyunn PO cyobexkram npasa
coOcTtBeHHOCTH. JlaeTcs onpeesieHne MOHATHS TOCYAapCTBEHHOE (MYHHUITUIIATBLHOE)
yupexaeHue, Koropoe GopMyIupyeTcs A 3aKpeIUIeHHs] B 3aKOHOJAaTEeNIbCTBE MPU
MOJIOKUTEIIbHOM PEIICHUM BOIMPOCAa O BBIACICHUHA HA3BAaHHOTO YUYPEXKICHUS B
CaMOCTOSATEIIbHYI0  OpraHW3alMOHHO-TIpaBoByIO  (opmy:  «[ocymapcTBeHHOE
(MyHULIMTTAJIBHOE) YYpEXIACHUE — 3TO HEKOMMeEpYecKas OpraHu3alusi, CO3JaHHas
Poccuiickoit ®denepanueii, cyobekroM Poccuiickoit deneparuy, MyHUIUTATBHBIM
oOpazoBaHneM Ha 0a3e TOCYJapCTBEHHOTO (MYHHIIMIIAIIBHOTO) HWMYIIECTBA IS
OCYILIECTBJICHUSI HEKOMMEPYECKOU JACSATEILHOCTH MyOJNYHO-TIPAaBOBOIO 3HAYCHUS, B
TOM 4YHCJIC: ISl BBIMOJHEHUS pa0dOT U OKa3aHUsl TapaHTUPOBAHHBIX TOCYJapCTBOM
yciyr B cdepe o0pa3oBaHHs, 3APaBOOXPAHEHHUS, COIMAIBHO-KYJIBTYpHOU cdepe,
OCYILIECTBJICHUSI ~ TOCYJapCTBEHHOTO (MYHHUIUIIAJILHOTO) YHOPABICHUS W HWHOU
MOJOOHON NESITEILHOCTH TMOJHOCTBIO WJIM YacTUYHO (PUHAHCHpPYyEeMOM 3a cuer
CPEICTB COOTBETCTBYIOIIEro Oromxera. [ocymapcTBeHHOE (MYHHUIIMIIAIBLHOE)
yupexjaeHue oOJagaeT Ha 3aKpeIUICeHHOE 3a HUM  COOCTBEHHHUKOM WU
MPUOOPETEHHOE MMYIIECTBO  IPABOM OINEPATUBHOrO yIpaBlieHUs». YacTHBIC
YUPEKICHHUSI B CYLIECCTBYIOIIEM HBIHE BapUaHTE JOJDKHBI MPEKPATUTH CBOE
cyumiectBoBaHue. [Ipu3HaHWe 3a 4YacTHBIM YUYpPEKICHHEM IIpaBa ONEPATUBHOIO
YIPABJICHUS, ICTOPUYECKU CO3/IaBAEMOTO JIJIsi 000CHOBAHUS UMYIIIECTBEHHBIX MPaB U
obecrieyeHuss  ydacTusi B TPaXKIAHCKOM  OOOpOT€  KOPUAMYECKUX  JIMII,
(GYHKUIMOHUPYIOIIMX Ha 0a3ze myOJMYHON COOCTBEHHOCTH, C IO3UIIMM COBPEMEHHOIO
TPOKJAHCKOTO  TpaBa,  BBIACISIONIETO  YacTHYH  ¢GopMy  COOCTBEHHOCTH,
HE000CHOBaHHO. YacTHOE yupeKIeHHEe MpeiaraeTcs BhIICIUTh B CAMOCTOSTEIbHYIO
OpraHU3allMOHHO-TIPaBOBYIO (POpMY C MPU3HAHUEM 32 HUM IpaBa COOCTBEHHOCTH Ha
MIPUHAJIEKALIEE UMYIIECTBO MO MPUMEPY YaCTHBIX YUPEKAECHUN Lapckoil Poccuu.

B maparpade 1.2. «IlonsiTue u BUABI JETCKUX CONMATBHBIX YUpPeKIAeHHII»
000CHOBaHa HEOOXOIUMOCTh TEOPETUUECKOT0 M 3aKOHOAaTeIbHOTO BhieneHus JICY
Kak oco0oro Buja yupexacHus. B pabore mokaszano, uto cetb JICY mpejacrtaBieHa B
OCHOBHOM YUYpE&XICHUsIMHU c(epbl 00pa3oBaHus, 37pPaBOOXPAHECHUS], COIHMAIBHOTO

oOcnykuBaHusi Hacenenus. [IpaBoBoe monoxenue JICY, ¢ o0gHOW CTOpPOHBI,
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ONpPENENIAETCS  €ro  BEJAOMCTBEHHOW  IPUHAIJIEKHOCTBIO W PEryJIHpyeTcs
COOTBETCTBYIOIIIMMU HOPMATUBHO-NPABOBbIMU akTamu. C JApyroil CTOPOHBI —
chepoil 1eaTeTbHOCTH, MMOABEPTHYTON CIICIHAIIBHOMY TPaBOBOMY PETYJIUPOBAHUIO.
Hakonen, na JICY pacnopocrpaHsitorcs oOUIME 3aKOHOJATEIbHBIE HOPMBI,
pEryJIMpyIOIINUe AEATENbHOCTh yupexkaeHus. [loka3aHbl U pacKpbIThl CYIIHOCTHBIE
ocobennoctu JICVY, chopmymupoano ompenenenune mnoHsaTus JICY, BbImeneHbI
ocHOBHbI€ kpuTepuu aeneHusd JACY Ha Buabl. Y CTaHOBIEHO, 4TO AesTenbHOCTh JICY
HampaBjieHa Ha paboTy € OCOOBIM KOHTHUHIE€HTOM. OJTO JE€TU-CUPOTHI,  JCTH,
OCTaBIIMECS O€3 IOMEYEHUs POAWUTENICH, IETU-UHBAIUABI W HWHBIE KATCTOPHH
HECOBEPIICHHOJETHUX, OKAa3aBIIMXCA B TPYAHOW >KU3HEHHOW CHTyallMH. 33Ja4u,
kotopbie crosaT mepen JCY, He NO3BONSIIOT MM OrpaHUYUBATH cdepy CBoe
JESITETBHOCTU TOJILKO paboToil ¢ peOCHKOM, B OTPBIBE OT €r0 CEMbU M KOHKPETHOU
KU3HEHHOU cutyanuu. [loatomy aestenbHocTh JICY HampaBieHa Kak Ha peOeHKa,
OTHOCSILIETOCS K OJTHOW M3 HAa3BAHHBIX KATETOPHiA, TAK U HA €ro CeMbI0. KOHTHHTEHT,
Ha KOTOpBI HarpasiieHa JedaTenbHocTh JACY, xapakrepu3yeTcss HEOIHOPOIHOCThIO
U JuHaMUYHOCTHIO. [lomumo BbimosiHeHus kKaxabiM u3 JICY coOCTBEHHBIX 3ajad,
CBOMCTBEHHBIX KOHKpEeTHOMY Buay u tumy [ICY, rocyaapcTBO CTaBHUT Iepes HUMHU
psan oOluX 1eed U 3a/1ay, BBITOJIHEHUE KOTOPBIX BO3MOXKHO TOJIBKO MOCPEACTBOM
COIVIACOBAHHOM JIEATEIBHOCTH Pa3JIMYHBIX JACY. Ha3panHble yuypexAeHUs
3aHUMAIOT 0CO00€ MECTO B TOCYIAapCTBEHHOW CHCTEME COLUAIBHON TMOIICPKKH
CeMbE U JCTSIM. B nmepuwon comuanbHBIX TOTPSICEHUHM M SKOHOMHUYECKOU
HECTAOMJIBHOCTHU, KOTJIa CEMbsl CTAaHOBUTCSA HE B COCTOSHMM BBITIOJHATH CBOU
¢byukuu, JICY HecyT OCHOBHYIO Harpy3ky IO CIaceHHIO jaeTeil or rudenu. OHu
SBJISIFOTCSI UICTOPUYECKH OMPaBIaHHOW U HE3aMEHUMOM (pOpMOI yCTpOICTBA JeTei Ha
BOCIMTaHUE B T€ BPEMEHa, KOT/1a ceMelHble JOpMBbI YCTPOICTBA JIeTel HE paboTaroT.
OO6mHOCTS TIeNel u 3amad, crosmux mepen cucremon JICY, coBMemieHne pa3HbIX
COLMAIIBHBIX byHKINN 00yCTaBIMBaIOT IUPOKHUE BO3MOXXHOCTH
nepernpodunupoBanus JJCY uHTepHATHOTO THUIMA B CIYXKOBI MO MOJACPKKE CeMEU U
JeTel, OKa3aBIINXCS B TPYAHOMN KU3HEHHON CUTYyallMM, pPeaOUIUTAlMOHHbBIC IIEHTPHI
U JPYTH€ YUYPEKIACHHS, OKa3bIBAIOLIME COLUAIBHBIE YCIYIM B COOTBETCTBUHM C

HOTp€6HOCT$IMI/I pPCeTHuOHAa, U O6paTHO — B IICPpUOJ COMMAJIbHBIX KATaKJIM3MOB.
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I'/TABA 2 «Oc00eHHOCTH Yy4YaCTHUAl JETCKUX COUMAJbHBIX YUpPeKIeHUHl B
rpa:kIaHCKOM 000poTe» BKIIIOUaeT ABa maparpada M MmocBsiieHa 0COOEHHOCTIM
yuactuss JICY B TrpaxIaHCKUX MPABOOTHOUICHHUSX, KOTOPBIE OOYCIOBIICHBI
KOHTHUHI€HTOM JIUL], [IOMEIIAEMbIX B HA3BaHHBIE YUPEKACHUSA, U 00IIEH COLMATbHON
HaIpaBIeHHOCTBIO AesTenbHOcTH JICY. DOTO BBIpaXkaeTcss B BO3MOYKHOCTH y4acTHUs
JICY B rpaxIaHCKMX IPAaBOOTHOLIEHUSAX B KAaY€CTBE HOCHUTENS CHEHAIBHOIO
[IPAaBOBOI'0 CTaTyCa «3aKOHHBIM IIPEICTABUTENb HECOBEPIICHHOJIIETHETO», a TAKXKE B
cocrase, 00bEME U XapakTepe yciIyr, okasbiBaeMbIx JICY.

B mnaparpade 2.1. «3akoHHOe NpeacTABUTEIbCTBO HECOBEPIIEHHOJIETHUX
AEeTCKHUMHM COLMAJTBbHBIMU YYPE:KICHUSIMH) MPEIJIOKEHA KOHILEMIHS, COTJIACHO
KOTOPOM  3aKOHHOE IPEICTAaBUTEIbCTBO  HECOBEPIIEHHOJIETHUX  HEOOXOIUMO
paccMaTpuBaTh B HECKOJBKHMX acleKTax: 1) Kak MeXOTpacieBOM IpaBOBOU
CyOMHCTUTYT; 2) KaK CHCTEMY IMPAaBOOTHOLIECHUH; 3) KakK CHEUUaIbHBIM IMPaBOBOM
CTaTyc. YKa3bIBae€TCs, 4YTO B MAaTEpUAIBHBIX M B MPOLECCYalIbHBIX OTPaCIsIX
OTEYECTBEHHOI'O npasa 3aKOHHOE IIPEACTABUTEIBCTBO TPaIULIMOHHO
paccMaTpuBaeTCs B paMKaX HMHCTUTYTAa NPEICTABUTEIbCTBA KaK OJWH W3 BHUIOB
MIPEICTABUTENBCTBA. JHAYUTEIIPHOE BIMSHUE HA Pa3BUTUE B3IVISIIOB HA CYLIHOCTb
MPEICTABUTENBCTBA OKa3aja LMBWIMCTHYECKAs OKTPUHA, BbIpaOOTaBILAs OCOOBI
MOAXOJ K  IOHUMAHUI0  TPaXIJAHCKO-NIPABOBOIO  IPEACTABUTENBCTBA U
chopmMupoBaBIIIas 0a30ByI0  TEOPETHUYECKYIO KOHCTPYKIIMIO  (MOJIETh)
MIPEACTABUTENBCTBA, HEPEAKO UCIOJIB3YEMYIO U B IPYTHUX OTpaciiax mpasa. Mexnay
TE€M, Y3KO€ IMOHMMAaHHWE 3aKOHHOIO MPEICTABUTENbCTBA (KaK OJHOIO W3 BHUIOB
IIPEACTABUTENHCTBA) HE OTpakaeT B IIOJIHOM MEpE CYIIHOCTH  Ha3BaHHOTO
IPaBOBOTO sIBJICHUS. B MIMPOKOM cMmbicie ynoTpeOjeHHe YKa3aHHOIO TEPMHHA He
CBSI3aHO MCKJIFOYUTEIBHO C IPaBOOTHOWIEHUAMHU npeacTtaBurenbeTBa. B 'K PO u
IPYIMX HOPMATHBHO-IIPABOBBIX aKTaX  TEPMUH  «3aKOHHBIA NPEICTABUTEIb)
HecogepuleHHoIem1ue20 WUCHOJB3YeTCsI W B TOM Clly4ae, KOIJa pPOJIUTENH,
YCBIHOBHUTEIIM, OMEKYHbl U TMONEYUTENIH BBICTYNAIOT OM COOCMBEHHO20 UMEHU, a
TAaK)K€ OKa3bIBAlOT HECOBEPIICHHOJETHEMY coolelicmeue B  OCYILIECTBICHHUU
npuHaiexkanmx  emy  npaB.  OOs3aHHOCTM  3aKOHHOTO  MPEICTaBUTEINS

HCCOBCPIICHHOJICTHCTO PCAIMIYIHOTCA WM HC TOJBKO B IMPABOOTHOMICHHAX
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IPEICTaBUTENIbCTBA. Bocnonusis HEIOCTAIOLIYIO J€eCIOCOOHOCTb
HECOBEPUICHHOJIETHETO, 3aKOHHBIE NPEICTABUTENIM B 3aBHUCUMOCTH OT BO3pacTa
HECOBEPILICHHOJETHETO MOTYT «3aMellaThy» MOCIEIHEr0 B COOTBETCTBYIOLIUX
IPAaBOOTHOILIEHUSAX, BBICTyNasi OT UMEHHM M B HMHTEPECAX HECOBEPILIEHHOJIETHETO
(31ech ucmonb3yercss TPaAWIMOHHAS ~ KOHCTPYKIHS TIPEIICTABUTENLCTBA). JIMOO
TaKOW 3aMEHbI HE IPOUCXOJMT, a 3aIUTa IPAB U UHTEPECOB HECOBEPIICHHOJIETHETO
OCYILECTBIISIETCS 3aKOHHBIMM TPEICTABUTENSAIMU OT COOCTBEHHOTO HMMEHM B
pa3nnuHbiX (opmax. Ciydan «3aMeEIIeHHsS» HECOBEPIIEHHOJIETHETO €r0 3aKOHHBIM
MPEJACTABUTENIEM B KOHKPETHOM IPAaBOOTHOLIEHWM YMEHBLIAIOTCS IO MEpe
B3pOCJIEHUs NIepBoro. HecoBepmeHHOIETHHI ¢ BO3PACTOM HAJEIAETCS 3aKOHOM BCE
Oojee IIMPOKUMM IpaBaMU Ha CAMOCTOSTEIBHOE Yy4YacTUE B TIPaXTAHCKHX,
CEMENHBIX, TPYIOBBIX M APYIMX IPAaBOOTHOWIEHUAX. OIHAKO, MOCKOJBKY TaKOW
HECOBEPILICHHOJIETHUI enle He JOCTHI TMOJHOW (PU3MYECKOW M TCUXUYECKOU
3pEJIOCTH, 3aKOH YCTAHABIMBAECT, B KAaKUX ClydyasgX U B Kakod (opme HemoJsiHas
J€eCioCOOHOCTh ~ HECOBEPIICHHOJETHET0  BOCHOJHSETCS ~ €r0  3aKOHHBIM
npencraButeneM.  HecoOmiogenwe  3Tux  TpeOoBaHMN — BiedeT 3a  coOoM
HeOIaronpusTHbIE MPaBOBbIE MOciencTBUs. KOHCTpyKUHs NpeICcTaBUTENbCTBA TIPH
3amuTe (B IIMPOKOM CMBICIIE) MpaB M HMHTEPECOB HECOBEPILICHHOJETHETO MOXET
ObITh HUCIOJB30BaHA TOJBKO B TOM CIllyyae, €CJIM IPH COBEPUICHHH 3aKOHHBIM
IIPEICTABUTEIIEM IOPUINYECKU 3HAYNMOIO NEeNCTBUSA B UHTEpEcax
HECOBEPILEHHOJETHETO MPOUCXOIUT HEMOCPEACTBEHHAasA (TpsiMasi) peanu3anus TOro
WJIM MHOTO TpaBa HECOBEPUICHHOJETHErO0 B KOHKPETHOM NMPABOOTHOLIEHUHU. B ToM
cilydae, €Ciau JEeWCTBHSAMHU 3aKOHHOTO MPEICTABUTENS CO3AAETCS MPEANOCHUIKA IS
peanu3aluy IPUHAUICKALETO0 HECOBEPUICHHOJIIETHEMY IIpaBa WM JIEHCTBHS
3aKOHHOTO NPEJICTaBUTENI HMMEIOT  CAMOCTOSATEIBHOE IPAaBOBOE 3HAYEHUE, OHHU
JOJKHBI OCYLIECTBIISITHCSI 3aKOHHBIM MIPEICTaBUTENEM OT COOCTBEHHOT'O UMEHHU Kak
HOCHUTEJIEM CIHEUUAIbHOIO IPaBOBOrO craryca. HemomycTMMO OTOXIECTBIICHHE
CHELMAIBHOTO MPABOBOIO CTAaTyCca «3aKOHHBIM INMPEACTaBUTENb» U OJHOMMEHHOTO
BU/JIa TIPE/ICTABUTENIbCTBA.

3aKOHHOE npeacTaBUTCIbLCTBO HCCOBCPIICHHOJIICTHUX — 3TO MEXKOTPACJIeBOM

HDaBOBOﬁ CV6I/IHCTI/ITVT, HCJIAMHU YCTAHOBIICHUS KOTOPOI'O SABJIAOTCA: BOCIIOJIHCHHC
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JIeeCIOCOOHOCTH HECOBEPIIIEHHOJIETHUX; HAJI30p 3a UX MOBEJICHUEM (JICCTBUSIMHU ), a
TaKKe 3aluTa UX MpaB M 3aKOHHBIX HMHTEpecoB. (OCHOBBI JIAaHHOTO IMPAaBOBOIO
CyOMHCTUTYyTa 3QJI0)KEHBl B HOPMax CEMEHWHOr0 W TPaXKIaHCKOrO IIpaBa,
COOOIIAIIINX  CHEHHAIBHBIM TPABOBOM CTAaTyC «3aKOHHOTO  IPEJCTaBUTEIIS
HECOBEPIICHHOJETHETO» POJAMUTENSIM, YCHIHOBHUTENSIM, OINEKYyHaM, IOMCUYUTEISIM,
MPUEMHBIM POJMTENSAM, a TAaKXKE  OpraHu3alusaM [Uid JETEU-CUPOT U JETEW,
OCTaBIIUXCs 0€3 MOMNeUYeHUsT POAUTENCH, B KOTOPBIE JIETH MOMEIIAIOTCS MO Haa30p

II0 aKTy OpraHOB OIICKH H IIOIICYUTCIILCTBA. Kak cucrema IIPABOOTHOIICHUM

3aKOHHO€ TNPEJICTAaBUTEIbCTBO HECOBEPIICHHOJETHUX BKIIOYaeT B ce0s:  a)
pa3HOOTpacjeBble  OTHONIIEHUS  MPEACTABUTENbCTBA; 0)  MPaBOOTHOIICHMUS,
BBIXO/ISIIUE 32 PAMKH OTHOIIICHUI MPEJCTaBUTEIHCTBA, B KOTOPHIX POAUTEINN U JIHIIA,
WX 3aMEHSIOIIME, BBICTYNAIOT OT COOCTBEHHOTO UMEHHM KaK HOCUTENHU CHEIHAIbHOTO
MPaBOBOrO  CTaTryca  «3aKOHHBIA  MPEJCTABUTEIb  HECOBEPIICHHOJIETHETOY.

CriennajgsbHBIA IPABOBOM CTATYC «3aKOHHBIN NIPEJICTABUTEL HECOBEPIIEHHOJIETHETO)

(aKTUYECKU yCTAHABJIMBAETCS, HO HE MMEET JIETAJIbHOTO OIpEJEICHUs B HOpMax
POCCUICKOT0 MaTepuanbHOTO mnpasa. CrenHalbHBIA MPAaBOBOW CTaTyC 3aKOHHOTO
MPEACTABUTENS] HECOBEPUICHHOJETHETO TECHO CBS3aH C CEMEWHO-IPaBOBBIM
CTaTyCOM JIMIA KaK «POAUTENSD WIM «JIAILA, 3aMEHSIOIIETO POIUTEISD, OJHAKO HE
TOXJIECTBEHEH €My U MPUOOpETaeT CaMOCTOSTENIbHOE 3HAYCHHE B MAaTEPUATbHBIX U
MPOIECCYaTbHBIX MPABOOTHOIICHUSAX TMPU peaIU3alUu yKa3aHHBIMU JIMIIAMU
CIeHUAIbHBIX TIpaB (00s3aHHOCTEN) WJIM HECEHUHM HMHU TPaxIaHCKO-TPaBOBOM
OTBETCTBEHHOCTH MO CJEIKaM, COBEPIIEHHBIM C YYaCTHEM HECOBEPIIICHHOJIETHETO, a
TaKXke€ 3a Bpel, NPUYUHEHHBII HECOBEPIICHHOJETHUM TPETbUM  JIMIAM.
CdopmynupoBanHoe B pabOTe OIpeAesieHUe TMOHSATUS «3aKOHHBIN MPECTaBUTEIh
HECOBEPILICHHOJIETHETO», MPEJIAracTCs 3aKPEINUTh B 3aKOHOIATEIIbCTBE.
O6ocHoBbiBaetcs, uto JICY HanemnstoTcs CTaTyCoOM «3aKOHHBIN MPEJCTaBUTETh
HECOBEPILICHHOJIETHET0» TOJIBKO B OTHOUIEHUH NI€TEH-CUPOT M JIETEHl, OCTaBLIMUXCS
0e3 mormedeHus: poAuTeNeii, MNpeObIBaHUE KOTOPBHIX B YUPEKJACHUU HOCHUT XapaKTep
«yctporctBa Ha Bocnutanue» (cr.123 CK PO, n.1 cr.155.1 CK P®). Jlenaercs
BBIBOJI O HEOOXOJMMOCTH TpHU3HAHUS B HEKOTOphix ciydasx 3a JICY craryca

«3aKOHHBIN npeacTaBUTCIIb HCCOBCPIICHHOJICTHECTO» B OTHOIICHHNH
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HECOBEPIIEHHOJETHUX, noMenleHHbIX B JICY Ha Bpems B nopsiake 1.2 cT. 155.1 CK
P®. [Ins storo mpemnaraercs aonoigHuth m. 2 cr.155.2 CK P® nynktom 2.1.,
YCTaHABIMBAKOIIUM TaKHWE CIIy4aW, a TaKK€ OCHOBAaHUE U MOPSAOK HMX HaJEICHUS
COOTBETCTBYIOIIMMH TIpaBaMu U oO0si3aHHOCTSIMH. OOpaiaercs BHUMaHUE, YTO
NOMUMO OOIIUX OTPAaHUYECHHUM IO PACTIOPSKEHUIO HMMYIIECTBOM IOJOMEYHbIX, Ha
JACY paclpoOCTPAHSIOTCA  JOINOJHUTEIIBHBIE OTPAaHUYEHUs B BHUJIE 3alpera
pacxoJ0BaTh JECHEKHbBIE CPEACTBA JETEH-CUPOT U IETEH, OCTAaBIIMXCS 0€3 MONeUeHUs
poauTenel, Ha HyXbl, 00eCIeYnBaeMble TOCYAapCTBOM.

B mnaparpadge 2.2. «I'pamxaaHCKoO-TIPaBOBOEe PeryjupoOBaHNe OKA3aHHS
AEeTCKHUMHM COLHAJBHBIMHM Y4Ype:KACHHSIMH YCIyr B cdepe COUMAIBHOIO
00C/Iy’)KUBAaHUSI HaCeJICHUS1» 3aTPOHYTHl JIUCKYCCHUOHHBIE BOIPOCHI 00 OOBEKTax
IPKJAHCKHUX IPAaB M IPABOOTHOIICHHM, CYIIHOCTH YCIYI'M KaK 3KOHOMUYECKOH U
MIPaBOBOIl KaTreropuu. B OTCYTCTBUM €OMHOTO MOAXOAA K MOHSTHIO YCIYTM Kak
IPaKJAHCKO-TIPABOBOM KAaTErOpHH, €€ COOTHOIICHHE C KATErOpueu «COLMalIbHAs
yCIIyra» MpeACTaBIsAET 3HAYUTEIbHYIO CIOXKHOCTb. Jlemaercs BBIBOJ O TOM, YTO
3aKOHOJATEIbCTBO B c(epe COLMAIBLHOTO OOCIY)KMBAHHsSI HACEJICHUS MCIIOJIb3YET
Y3KOCTICLIMAIbHBIA TOAXOJ K ONPEIEICHUI0 TMOHATUS «COLMAJIbHAS YCIyray,
CBA3BIBAsl TAKOBYIO, BO-TIEPBBIX, MCKIIOUHUTEIBHO C JEATEIbHOCTHIO COLIMAJIBHBIX
CiIyx0, a, BO-BTOPBIX, OOBEANHSIS 10/ HA3BAHHBIM TEPMUHOM KaK IUIATHBIE YCIYTH,
Tak U «OecIulaTHbIe» YCIyrd, (UHAHCHUPYEMbIE TOCYAapCTBOM. 3akperieHHE B
HOPMAaTHBHO-TIPABOBBIX aKTaxX, ACHCTBYIOUIUX B c(epe COLMATBLHOIO 00CITYyKUBAHUS
HaceJeHus, Y3KOCIEUUaIbHOr0 MOAX0Ja K OMNPENETICHUI0 MOHATUS « COLMaIbHas
yciIyra» He€ MO3BOJIIET CO3JaTh €IMHBIA MEXAHM3M IPABOBOTO PETYIMPOBAHMS
ocoboro 6;10ka rapaHTupyemMbix KOHCTUTYIIMEH yCIIyT COlMaIbHON Cepbl, KOTOPhIC
MMEIOT O0OIlKMe YepThl, OOYCIOBJIEHHBIE COYETAHUEM IYOJIMYHOIO M YacTHOIrO
MHTEpeCca B pealu3allMd Ha3BaHHBIX ycuyr. lIpennmaraercss mmpokoe orpeaesieHne
MOHATHUS COLMAIBHON YCIYTH, KOTOPOE MO3BOJIIET OTTPAHUYHUTH COLIMAIIBHBIE YCIIYTH
B cdepe coluanbHOro o0CIyKUBaHUSI HACEJIEHUS OT YCIYT TPaXIaHCKO-TIPABOBOTO
xapaktepa, okaspiBaeMbix JICY B Ha3BanHOM cdepe. Ha ocHoOBe npoBeaeHHOro
MCCJIEIOBAHMS AENAeTCs BBIBOJ O TOM, YTO OTHOLIEHHS MO OKa3aHHIO YCIYT B cdepe

CONAJIbHOTO O6CJIy>KI/IBaHI/I$I HaCCJICHU:I, OCYHICCTBIIAACMBIC B paMKax
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rocyJapCTBEHHOr0 (MyHUIIMIIATBHOTO) 3a/laHusl, 00€CIIEYNBAEMOr0 3a CUET CPE/ICTB
Orokera, MO JCHCTBYIOIIEMY 3aKOHOAATEIbCTBY OIOCPEAYIOTCS HOpPMaMu
myOJIMYHO-TIPABOBOTO XapaKTepa U HE MOTYT ObITh OTHECEHBI K cepe rpakIaHCKo-
IpaBoOBOro perynupoBaHus. Okxa3piBaéMas B paMKax »3THUX MPABOOTHOLICHUM
COILMaJIbHASI yCIyra HE SIBISIETCS 00BbEKTOM TpakAaHCKUX mpaB. [lnaTHbie yciyru B
cdepe coruanbHOTO OOCTYKMUBAHUSI HACEIEHUS OTHOCATCA K cepe TIpakIaHCKO-
IIPAaBOBOTO PETYIUPOBAHUs. 3aTPAaruBaeTCs JUCKYCCHOHHBIA BOIIPOC O MEPCIIEKTUBAX
BBEJCHUS PBIHOYHOM CXEMBI MPENOCTABIEHUS COLMANIbHbIX yciuyr. [lo mMHeHuro
aBTOpa, HE BCE€  COLMAJbHBIE YCIYI'M MOTYT M JOJDKHBI OBITh OKa3aHbl Ha
KOHKYpeHTHOU ocHoBe. IIpumepoM Takux cyObekToB sBisitorca JACY paznuuHoii
BEJIOMCTBEHHOM IPUHAJUIEKHOCTH, JUISI KOTOPBIX COOTBETCTBYIOIIAS JEATEIBHOCTH
HEOT/EJIMMa OT JPYI'MX HaIlpaBJICHUN OCHOBHOM HEKOMMEPYECKOM JIESITEIbHOCTH, a
MOTOMY HE MOXET OBbITh MepeJaHa Ha KOHKYPEHTHOM OCHOBE JAPYTHM JIHIAM.
Ilepexoa OT rocynapCTBEHHOTO (MYHMIUIIAIBLHOIO) 3aJlaHusl K TOCYJIapCTBEHHOMY
(MyHUIIMIIAIEHOMY) 3aKa3y, OT IyOJIMYHO-TIPABOBOTO K TPaKIAHCKO-TIPABOBOMY
PETYIMPOBAHUIO OTHOLICHUH MEXIy IOCYJAapCTBOM M YUPEKICHUSMHU NPUBENET K
MIOCTENIEHHOMY YIPAa3IHEHHUIO OIOJI)KETHBIX M aBTOHOMHBIX THIOB YYPEKICHUN Kak
CyOBEKTOB IpaBa OINEPATUBHOTO ympamieHUs. ['ocyqapcTBeHHOE (MyHULIMMIAIBHOE)
3aJ]aHue SBJIAETCA OTHPABHOM TOYKOM B Bompoce (MHAHCHUPOBAHUS TaKHUX
YUpPEXKJIEHUH, KOTOpbIC, BBIMOJHIS HEKOMMeEpUYeckue GQYHKIUM U Tpecienys
HEKOMMEPYECKUE 1IEJIM, OTPAHUYEHBI B OCYLIECTBIECHUU JI€ATEIbHOCTH, TPUHOCSILEH
J0XO/1, 1 HE MOT'YT CYIIECTBOBaTh 0€3 rapaHTUPOBAHHOIO 00beMa (PMHAHCHUPOBAHUS
CO CTOPOHBI COOCTBEHHUKA. B PBIHOUHBIX YCIOBUSAX TOCYAapCTBO 3aMHTEPECOBAHO B
CaMOCTOSITENIbHBIX U KOHKYPEHTHBIX CYObEKTaX, CHOCOOHBIX OKa3aTh 3a TE )K€ JCHbIU
Oojiee  KayeCTBEHHBIE yCIYI'M W  TMOJHOLEHHO HECTH  HMMYUIECTBEHHYIO
OTBETCTBEHHOCTb. (OCHOBHBIM HampasieHueM jaesrtensHoctd  JICY  sBusercs
OKa3aHHUE JIeTAM M HUX CEMbSIM COIMAJIBHBIX YCIYyT, KOTOpBIE SBISAIOTCS CIIOCOOOM
peanu3alyy UMM COLIMAJIBHOM MOJIMTUKU TOCyAapcTBa U OJHUM U3 HEOOXOJMMBIX
MIPU3HAKOB JJI1 OTHECEHUS YUPEKACHUS K YUCITY Ha3BaHHBIX YupexxJeHui. B pabore
noka3zaHo, 4To Bo3MOXHOCTH JICY 1o oOkasaHMIO IUIaTHBIX YCIYr B cdepe

COIMAJIBHOTO OOCITYyXKMBaHUSA HaceleHus KkpaiHe orpanudenbl. Oxazanue JICY
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JOTIOJTHUTENIBHBIX YCIYT HAa IUIATHOM OCHOBE 3a4acTy0 HE CIYKUT JTOCTHUKEHHIO
LeJIe, pagyd KOTOPBIX CO3[aHbl 3TH YUPEKICHHS, ocymectBisierca JICY
BBIHY)KJICHHO B OTCYTCTBHH HEOOXOAMMOTO (DMHAHCHPOBAHWSA HHOTAA B yIIepo
WHTEpECaM  HECOBEPIICHHOJIETHUX M MX CEMEH, KOTOphlE HMMEIOT IMpaBO Ha
MOJy4YeHUE TapAaHTUPOBAHHON COLMAIBHOM IOMOINM, B TOM YHCJE COLUAIBHBIX
YCIIYT, OIJTAYMBAEMBIX 3a CUYET Oro/keTa. ABTOHOMHBIN THUI YUPEKIACHHS, KOTOPBIMA
OPUEHTUPOBAH Ha IMOJYyYCHHUE ITUMH YUPESXKACHUSIMHU 3HAYUTEIBHBIX JIOXOIOB OT
JOTIOJTHUTENIBHOM JiesiTenbHOCTH, HenpuMmeHuMm i JCY, B KOTOpBIX coaepKaTcs
JETU-CUPOTHI U JIETU, OCTABIIMECA O€3 MOIMEUECHUsS] POAUTENCH, UMEIOIIUE MPaBO Ha
MOJHOE TocyaapcTBeHHoe obecneueHue. [ns OonpmmuctBa JICY  Hawmydimmm
SBJISIETCSI KQ3€HHBIN (IIJI1 CTAIlMOHAPHBIX M CICIHAIU3UPOBAHHBIX) U OIOJKETHBIN
THI OPraHU3ALIH.

I'IABY 3 «lIpaBoBoi pexuM HMYIIECTBA JETCKUX COUMAJIbHBIX
yupe:KIeHuii: MpodJieMbl MPAaBOBOr0 peryJupoBaHus OTKphIBacT maparpag 3.1.
«IIpaBoBoil pe:xMM UMYLIECTBA A0PEBOTIOLUOHHBIX 3aBeICHUN 1JIs1 NPU3PEHUA
aerei». B HeM M3JI0KEHBI B3IUIAABI JIOPEBOJIIOIMOHHBIX aBTOPOB Ha CYIIHOCTh
IOPUANYECKOTO JIUIA U OJHOTO U3 BBIACISIEMBIX JTOKTPUHOW THUIOB KOPUIAYECKOTrO
adna —  YYPEKICHHUS. AHaIM3UPYOTCS HOPMBI  JIOPEBOJIFOLIMOHHOTO
3aKOHOAATEeIbCTBA, [lookeHU 1 Y CTaBOB, PETYIUPYIOIINX UMYIIIECTBEHHYIO chepy
3aBEICHUN JUIsl TNPU3PEHUS JIETEH, KOTOPBIE SBISAIOTCS MPEALIECTBEHHUKAMU
coBpemeHHbIX J[CY. BpIsiBI€HO, 4TO B JOPEBOIIOIMOHHOW JOKTPUHE BBIACISICA
OCOOBI THUMN IOPUIUYECKOTO JIMIA —  YUYPEXKACHUE, KOHCTPYKIUS KOTOPOIo
MO3BOJIsIAa MEPCOHU(UIIUPOBAThL YacTh TOCYJapPCTBEHHOTO HWMYIIECTBA JJIA €ro
WCIIOJIb30BaHUs B COIMAIbHO-3HAYUMBIX LEJSX. 3aBEICHUS Uil MPU3PEHUsT AeTei
SBJISJIACh TUMWUYHBIMUA MPEACTABUTEIAMU JITAHHOTO THUIIA OPUIAYECKOrOo JULA H
OTBEYAJIM TJIABHOMY TpeOOBaHHIO, YCTAaHOBJICHHOMY JOPEBOJIFOLMOHHBIM
3aKOHOJIATEIBLCTBOM JIJIsi CyOBEKTOB IPaKIaHCKOTO TMpaBa: 00J1ajaiu CrioCOOHOCTHIO
OT COOCTBEHHOTO MMEHHU MpHOOpETaTh MpaBa Ha UMYIIECTBO. Y CTAHOBJICHO, YTO 3a
JTOPEBOJIOIMOHHBIMU  3aBEACHUSIMU ISl MPU3PEHUST AETE IPU3HABAJIOCH IPABO
COOCTBEHHOCTH Ha TMpUHAIekKaIee UM uMymecTBo. OJHaKO ¢ COBPEMEHHBIX

NO3UIMI OHM He 0o0Jiafjany BCEH IMOJHOTOW BJIACTH, MPHUCYLIEH COOCTBEHHUKY, U
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ObUIM  OrpaHMYEHbl B  OCYLIECTBIEHMHM  3TOr0  IpaBa  CIELHAJIbHOU
MPABOCMIOCOOHOCTHIO M JICWCTBOBABIINM IyOJUYHBIM (BEJOMCTBEHHBIM) TOPSAKOM
YOPaBICHHS «HUMYIIECTBAMW» W KaluTajlaMd, IPEAHA3HAYEHHBIMU Ha LEIU
OOLIECTBEHHOTO MPU3PEHMsI, YTO OOECHEUMBAJIO HAAJEKAIIUN KOHTPOJIb 3a €ro
LEIEBBIM  MCIOJb30BaHMEM. HeaBmkuMoe HMMYIIECTBO  IPABUTEIBCTBEHHBIX
3aBECHUN U1l MPU3PEHUS JETEd M UX AOXOAbl NMPUYUCIAIUCH K UMYIIECTBY H
J0X0JlaM KOHKPETHBIX BEJOMCTB (OpPraHoB TOCYJAapCTBEHHOI'O YIPABIICHUS),
KOTOPBIE OCYLIECTBISUIM PACIOPSIAUTEIBHBIE IIOJHOMOYHS B OTHOLIEHUM 3TOrO
uMytiecTBa. OHAKO paclopsAUTENIbHBIE TOJTHOMOYHS IOPEBOJIIOLIMOHHBIX BEOMCTB
B OTHOILICHHM MMYIIECTBA M JOXOJOB 3aBEIACHUN Ul NPU3PEHUS ACTEH HOCWIIU
BJIACTHBIM XapakTep U HE ObUIM OCHOBaHbl HAa HAJUYMU y HUX BELIHBIX IpaB Ha
YKa3aHHOE HMYILIECTBO.

B mnaparpage 3.2. «IlpaBo omepaTHBHOrO ynpaBjeHHS HMYIIECTBOM:
TEOPETHKO-NIPABOBasi XAPAKTePUCTHKA», KOTOpPbI BKIOYAaeT B ce0s TpH
nojmnaparpada, UCCIEAYIOTCA M IOABEPraloTCs HAYYHOMY aHaiau3y TpYyAbl
COBETCKUX U COBPEMEHHBIX YYEHBIX, IIOCBAILICHHBIE OIEPATUBHOMY YIIPABICHHUIO.
OTMeuaeTrcss  CIIOKHBIM XapakTep Ha3BaHHOIO IIPABOBOIO SBIICHHS, KOTOPOE
paccMaTrpuBaeTcs: 1) Kak TeopeThyeckas KOHCTPYKIUS; 2) KaK MPaBOBOM MHCTUTYT;
3) KaKk CyOBEKTHBHOE TPaKIaHCKOE MpaBo. Jlenaercs BBIBOJ, YTO MPOU3OMICIIINE B
Hallled CTpPaHEe IOJUTUYECKUE M DKOHOMUYECKHE U3MEHEHUs INPUBEIN K CO3aHUIO
TEOPETUYECKOW KOHCTPYKLUMH OIEPATUBHOIO YIIPABICHUSA, B KOTOPOM HallIa
BOIUIOLLEHUE IMyOJIMYHO-TIPABOBAsi COCTABJIAIONIASE OTHOIIEHU MEXy roCcyJapCTBOM

U OPUIAYECKUMH  JHUIaMH, (QYHKIHOHUPYIONIMMU Ha 0aze  myOJu4YHOM

coOcTBeHHOCTH. KOHCTPYKIIMS ONEpaTHBHOIO YMPABICHHUS — 3TO TEOpeTHYecKas
MOJENb, CO3JaHHAsl B COBETCKOE BpPEMsI M pPACCUMTAHHAs HA €€ IMPUMEHEHHE K
rOCy/IapCTBEHHBIM FOPUIMYECKUM JIMIIAM-HECOOCTBEHHHKAM, B KOTOpOH 1B
pa3HOPOJAHBIE TPYIIbl  OOIIECTBEHHBIX OTHOIICHUN: BEPTHKAIbHBIE (MEXIY
rocyJapCcTBOM M TOCYJIAapCTBEHHBIM IOPUIUYECKUM JIMLIOM) M TOPU3OHTAIbHBIC
(MeXy rocyJapCTBEHHBIM IOPUIMYECKUM JIMIIOM U PABHBIMH €My YYaCTHHUKAMHU
Ipa)XIaHCKOr0 000pOTa) CBSA3aHBI MEXKIY COOOM M BBICTPOEHBI B €IUHYIO CHCTEMY

OTHOMCHHﬁ, KOTOpas MmoJjiyanujia HOPMATHBHOC 3aKPCIVICHUC B HOPMAX COBCTCKOTIO,
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a 3aTeM M COBPEMEHHOr0 3aKOHOJaTeNlbCcTBa. B 0051acT rpa)aaHCKOTo IpaBa
MOSIBJISIETCS CTIEIIUATIBbHO CKOHCTPYMPOBAHHOE BEIIHOE MPaBo (IIpaBO ONEPATUBHOIO
yIOpaBli€HUs), OCYIIECTBIEHUE KOTOPOTO OTPaHUYECHO U TOJYUHEHO BOJIE
nyOonuyHoro coOctBeHHMKa. Kak CcyOBEeKTHMBHOE Tpa)xJAaHCKOE IMpPaBO OHO
oOHapy>kuBaeT ceOsi B aOCOJIOTHBIX TPAXKTAHCKUX MPABOOTHOIICHUSIX, T/I€ MPaBY
VUpeXKIACHUS Ha TPHUHAIJISKAINIEC €My HMYIIECTBO MPOTHBOCTOUT OOS3aHHOCTH
IPYTUX IOPUIUYECKHA DPAaBHBIX €My CYOBEKTOB BO3JEPKHUBATHCA OT  HApYIICHUS
TAaHHOTO TmpaBa. MccienoBaHue mpaBOBOIO PEXMUMA JOPEBOJIIOLIMOHHBIX 3aBEICHUI
I OPU3PEHUS JETEed W MPUIICAININX WM Ha CMEHY TOCYJapCTBEHHBIX
(mynununaneabix) JICY mo3Bonwio aBTopy cienaTh JOMOJHUTEIbHBIC BBIBOJIBI.
Y CTaHOBJIEHO, YTO KOHCTPYKLMS JOPEBOJIOLUMOHHOIO YUPEKIECHUS TaK XKe, KaK U
CO3/JaHHBIE B COBETCKOE BPEMsI KOHCTPYKIIMH HOPUIUYECKOrO JUIAa-HeCOOCTBEHHUKA
¥ OIEPATUBHOIO YMPABICHUS, BOIUIOMIAIOT HMCTOPUYECKH CIIOKUBIIYIOCS MOJIEIb
OTHOIIICHUI MEX]y TOCYylIapCTBOM U CYOBEKTOM, B KOTOPOM NEPCOHUDUIIMPYETCS
myOJIMYHOE MMYIIECTBO JIJISi €r0 KCIOJB30BAHMS B COLMAIBLHO-3HAYUMBIX IIEJIfX.
HecMoTps Ha pa3sHoe mpaBoBoe 0POPMIICHUE CIOKUBIICHCS CUCTEMBbI OTHOIIICHUN B
JOPEBOJIFOLINOHHOM, COBETCKOM M JEHCTBYIOIIEM 3aKOHOJATEIBCTBE, 3TO HE MEHSET
HU CYTH YKa3aHHBIX OTHOIIEHWW, HU CYILIECTBA MPUHAIJICKAIIETO COLMATIBHOMY
YUPEKIACHHUIO BEIIHOIO mpasa. [IpaBo onepaTuBHOrO yIpaBiieHUs, IPU3HABAEMOE 3a
copemensiMu  JICY, 1o cBoemy o00beMy U XapaKTepy YCTaHOBJIEHHBIX
OTPAaHUYECHHN B €ro OCYIIECTBICHUU MPHUOIMKAETCS K TMpaBy COOCTBEHHOCTH
JTIOPEBOJIIOIMOHHBIX MPABUTEILCTBEHHBIX 3aBEACHUM sl Tpu3peHus aeter. OnHako
B JIOPEBOJIOLMOHHOM Poccum  orpaHnueHuss B OCYLIECTBJICHHM YKAa3aHHBIMU
3aBEJCHUSMU TpaBa COOCTBEHHOCTH Ha MPUHAJJICKAIIEe WM HUMYIIECTBO ObLIN
CBSI3aHbI C JICUCTBOBABIIMM IMYyOJIUYHBIM (BEJOMCTBEHHBIM) MOPSIKOM yIIPaBICHUS
MMYIIECTBAMU M KalUTaJIaMH, TMpEeIHA3HAYCHHBIMM Ha 1€ OOIIECTBEHHOTO
npuspeHus. B To BpeMsi kak B JEHCTBYIOIIEM 3aKOHOAATEIbCTBE YCTAHOBJICHHBIC
3aKOHOM OIpaHM4YEHMs B ocyullecTBieHnn npuHamiexkamero JICY mnpasa
ONEPATUBHOIO YIMPABJICHHUS CYHIECTBYIOT B paMKax IPaBOBOM CBSI3M MEKIY
COOCTBEHHHKOM HMYIIECTBA YUPEKIEHUS M CYOBEKTOM TMpaBa OIMEPATUBHOIO

yOpaBleHUs. AHAIM3UPYs XapaKTep YKa3aHHbIX OIPAHUYEHUH, aBTOP MPUXOIUT K



27

BBIBOJY BBIBOJ O TOM, YTO OHU MOTYT OBITh YCTAHOBJIEHBI TOCYJapCTBOM U 0e€3
MPU3HAHUA €r0 CYOBEKTOM IpaBa COOCTBEHHOCTH HA UMYIIECTBO YUPEKICHUM Kak
HOCUTENIEM BEepXOBHOHM BiacTu. OJHAKO OTKa3 B COBPEMEHHBIX YCIIOBHSX OT MpaBa

OMEPATUBHOIO YMPABICHUS U OJTHOMMEHHON KOHCTPYKUMU MOTpeOyeT pa3padoTKu

HOBOro, He MeHee HI(P(HEKTUBHOTO TMPABOBOTO MEXaHU3Ma, I[O3BOJISIONIETO

obecrnieunTh 000Cc00JICHUE U KOHTPOJIMPYEMOE HCIIOIB30BAaHUE OMPEACICHHON YacTH

«IyOJIMYHOTO» MMYIIECTBA B COLMAIBHO-3HAYMMBIX  Hemax.  KoHcTpykuus

IOPUANYECKOTO  JIMI[a-HECOOCTBEHHMKA, HAJEJICHHOIO TIPaBOM  OINEpPATUBHOTO

yIOpaBICHUS Ha 3aKpeIJICHHOE 3a HUM UMYIIECTBO,  o0ecmedrmBaeT OanaHc

MyOJIMYHBIX M YACTHBIX HMHTEPECOB  NIPU HUCMOJb30BAHUMU TOCYJIapCTBEHHOTO

(MyHUIIMITAJILHOTO) HMMYIIECTBA B COIMAIbHO-3HAYMMBIX II€JISIX, MPOIILJIa MPOBEPKY

BpEMEHEM U OofpaBjiaja ce0si B OTHOLICHUU YUPEKIACHUN COIUATBHOM chephl, B TOM

gucine — JICY, a motomy MOXKeT OBITb COXpaHEHa I TaKUX YUYPEKICHUH U B

JaTbHENIIEM.

B 3akiuouenunm chopMyIMpOBaHBl OCHOBHBIE  BBIBOJBI 1O  TeMeE
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